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United States Court of Appeals 

for the District of Columbia 
April Term, 1941. 

No. 7S98 

JAMES G. MASELAS and CHARLIE CARTER, 

Appellants, 

v. 

FRED WILLIAMS. 


Appeal from the District Court of the United States 
for the District of Columbia. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

This is an appeal by James G. Maselas and Charlie Car¬ 
ter, defendants below, from a judgment for the plaintiff 
entered by the District Court of the United States for the 
District of Columbia, on the verdict of a jury in an action 
for damages for personal injuries (Appellants’ App. 3). 

The District Court had jurisdiction under Sec. 44, Tit. 
18, D. C. Code (Act of March 3, 1901, 31 Stat. 1200, c. 854, 
§64). 


This Court has jurisdiction to review the judgment under 
Sec. 26, Tit. IS, D. C. Code (Act of March 3, 1901, 31 Stat. 
1225, c. S54, $ 226). 

The pleading necessary to show the existence of the juris¬ 
diction is: 

1. The complaint (Appellants’ App. 1). 

STATEMENT OF THE CASE. 

On May 21, 1938, shortly before midnight, Fred Wil¬ 
liams, plaintiff below, was injured while crossing Seventh 
Street, Northwest, at its intersection with Q Street. 

At the time he was employed as a barber in a shop on the 
west.side of Seventh Street near S Street, and was on his 
way to his home, on the north side of P Street between Fifth 
and Sixth Streets (Appellants’ App. 15). He testified that 
lie proceeded south on the west side of Seventh Street to its 
intersection with Q Street, at which point, without crossing 
Q Street, he proceeded east across Seventh Street (Appel¬ 
lants" A])]>. 15, 16); that when he stepped off the curb the 
green light was on, but that it changed before he got all the 
way across; that he stood still between the two car tracks 
as traffic began to move, and was watching the traffic going 
north; that while he was standing there he was struck bv 
the truck of the defendant Maselas (Appellants’ App. 16); 
that he was facing east at the time and was struck on the 
back of his head and thrown onto his right elbow (Appel¬ 
lants’ App. 16, 17). It was admitted that at the time the 
truck was being driven by the defendant Carter on behalf 
of the defendant Maselas (Appellants* App. 2). 

The defendant Carter testified that immediately prior to 
the accident he was driving south on Seventh Street with 
his truck straddling the west, or right-hand rail of the 
southbound car track (Appellants’ App. 30-31); that when 
he saw the plaintiff the latter was standing between the 
southbound and the northbound car tracks and was facing 
west; that Carter had the green traffic light in his favor and 
had no reason to blow his horn; that as he approached where 
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the plaintiff was, the front end of his truck passed him and 
Carter heard a noise “just a kind of bump” and he looked 
out and saw the plaintiff lying* in the car track (Appellants’ 
App. 31-32); that he did not see the plaintiff walking west 
(Appellants’ App. 32); that at no time either before or after 
the collision was any portion of the truck in the space be¬ 
tween the two car tracks, and that the left wheels of his car 
were not at any time in the northbound car track (Appel¬ 
lants’ App. 33); that when he first saw the plaintiff, the 
plaintiff was about 18 or 20 feet north of the north curb 
line (Appellants’ App. 40); that there was no overhang on 
the truck (Appellants’ App. 41); that there was a space of 
311* or 4 feet between the side of the truck and the plaintiff 
where lie was standing still (Appellants’ App. 41) and that 
when Carter got out of his truck the plaintiff was lying on 
the ground west of the east rail of the southbound track, 
o. % within the southbound track. 


There was testimony that the right arm of the plaintiff 
was permanently injured as a result of the accident in such 
a way as permanently to prevent him from following his 
trade as a barber (Appellants’ App. 9-10). 

At the time of the accident, and during the period to and 
including the trial, the plaintiff had syphilis (Appellants’ 
App. 10, 43-44). Persons having infectious or communi¬ 
cable diseases are prohibited by statute from engaging in 
the practice of harboring (infra, p. 6). 

During the cross-examination of the defendant Carter, 
counsel for the plaintiff asked him whether he had been 
asked certain questions and had made certain answers 
thereto in a deposition which he had made in the case 
shortly before the trial. Counsel for the defendants ob¬ 
jected to this mode of interrogation, but the Court over¬ 
ruled their objections (Appellants’ App. 35-36). 

In charging the jury the Court instructed them that if 
the plaintiff had the right-of-way it was the duty of the de¬ 
fendant Carter to yield it to him, and that if he did not do 
so, that it would be negligence as a matter of law. He fur¬ 
ther instructed them that a pedestrian entering the street 
intersection on the green light has the right-of-way and 
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that his right-of-way continues until he reaches the other 
side of the street and that the fact that the green light 
changes giving the traffic notice to proceed, does not give 
that traffic the right-of-way over the pedestrian first enter¬ 
ing the street crossing; and that the pedestrian first enter¬ 
ing has the right to presume that he will pass safely over 
the intersection and is not required to exercise continuous 
observation while crossing (Appellants’ App. 53-54). 

The defendants objected to so much of the charge as in¬ 
structed the jury that the plaintiff had the right-of-way 
regardless of his position in the crosswalk and regardless 
of the direction in which he went or was apparently going 
(Appellants’ App. (52). 

The Court also instructed the jury that they were entitled 
to presume, if they wished, that if Dr. Payne, a medical wit¬ 
ness called by the defendants to testify as to the syphilitic 
condition of the plaintiff, had been asked whether the 
syphilis with which the plaintiff was suffering was infec¬ 
tious or communicable during the time that the plaintiff 
was in the hospital or up to the time of the trial, his answer 
would have been unfavorable (Appellants’ App. (51), be¬ 
cause the defendants had not questioned him on this point. 
The defendants objected to this portion of the charge (Ap¬ 
pellants’ App. 62). 

The Court further instructed the jury that the contention 
of the defendants that the plaintiff was legally barred from 
earning his living as a barber by reason of his syphilis was 
an affirmative defense, to establish which the burden of 
proof was on the defendants (Appellants’ App. 61). The 
defendants objected to this portion of the charge upon the 
ground that the burden was on the plaintiff to prove all of 
his damages (Appellants’ App. 62). 

The Court also charged the jury on the doctrine of last 
clear chance (Appellants’ App. 56), to which the defen¬ 
dants objected upon the ground that there was no evidence 
in the case to support such a charge. 

The case was submitted to the jury, which returned a 
verdict in favor of the plaintiff and against both defen¬ 
dants for $10,000 (Appellants’ App. 3). 
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The defendants moved for a new trial on the ground that 
the verdict was excessive and that the Court had erred in 
various instructions to the jury (Appellants’ App. 4). 

At the argument of the motion for a new trial the Court 
announced that a remittitur of $3,000 would be granted oi: 
condition that if the plaintiff accepted it the defendants 
would within ten days thereafter waive their right of ap¬ 
peal. Counsel for the plaintiff thereupon in open court 
accepted the remittitur, and thereupon the Court overruled 
the motion for a new trial and ordered that if within ten 
days the defendants should file a waiver of their right ol 
appeal judgment would be entered for the plaintiff for 
$7,000, but if such waiver were not so filed, the judgment 
for $10,000 should stand (Appellants’ App. 4, a). The de¬ 
fendants did not waive their right of appeal but noted an 
appeal (Appellants’ App. 5). 

STATUTE AND REGULATION INVOLVED. 

Traffic and Motor Vehicle Regulations for the District of 

Columbia. 

“ARTICLE I, Section 1. Definitions 

“Wherever in these regulations the following terms are 
used, they shall have the meanings, respectively, ascribed 
to them in this section. 

#*****##*• 

“(c) Crosswalk .—The continuation of sidewalk space 
across all intersections or other places designated by lines 
or traffic devices.’’ 

• *«**•***# 

“ARTICLE III, Pedestrians’ Rights and Duties 

“Section 5, Pedestrians’ right-of-wav 

“(a) The driver of any vehicle shall yield the right-of- 
way to a pedestrian crossing the roadway within any 
marked crosswalk or within any unmarked crosswalk at 
the end of a block, except at intersections where the move¬ 
ment of traffic is being regulated by police officers or traffic- 
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control signals, or at any point where a pedestrian tunnel 
has been provided. 

***#•**#•* 

44 (c) Xo driver of any vehicle approaching from the 
rear of any other vehicle that has stopped at a crosswalk 
or at any intersection to permit a pedestrian to cross the 
roadway shall overtake and pass such standing vehicle.” 


STATUTE. 


“(a) It shall be unlawful— 


m 

* 


“(2) To engage in the practice of harboring while know- 
gly afflctcd with an infectious or communicable disease.” 


Act of June 7, 1938, 52 Stat. 623, c. 322, $ 14; D. 0. Code, 
Supp. V, Title 20, § 447m. 


STATEMENT OF POINTS RELIED ON ON APPEAL. 

(Appellants’ App. 6) 

1. The Court erred in permitting counsel for the plain¬ 
tiff to interrogate the defendant Carter in regard to the 
contents of the deposition of said defendant. 

2. The Court erred in instructing the jury that if the 
plaintiff was in the crosswalk he had the right-of-way. 

3. The Court erred in instructing the jury that if the 
plaintiff had the right-of-way it was the duty of the defen¬ 
dant Carter to vield it to him, and that if he did not vield 
it to him, that would be negligence as a matter of law. 

4. The Court erred in instructing the jury that a pedes¬ 
trian entering the street intersection on the green light has 
the right-of-way, and that this right-of-way continues until 
the pedestrian reaches the other side of the street. 

5. The Court erred in instructing the jury that they were 
entitled to presume, if they wished, that if the witness 
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Payne had been asked whether the syphilis with which the 
plaintiff was suffering was infectious or communicable 
during the time that the plaintiff was in the hospital or up 
to the present time, the answer would have been unfavor¬ 
able. 

6. The Court erred in instructing the jury that the con¬ 
tention of the defendants that the plaintiff could not earn 
his living as a barber was an affirmative defense to estab¬ 
lish which the burden of proof was on the defendants. 

7. The Court erred in instructing the jury on the doc¬ 
trine of last clear chance. 

8. The Court erred in entering its order of March 11, 
1941, conditioning a remittitur on the defendants’ waiving 
their right of appeal. 

SUMMARY OF THE ARGUMENT. 

I. 

It is error to permit a witness to be cross examined as to 
the contents of a deposition previously given bv him, with¬ 
out exhibiting to him the portion of the deposition to which 
the inquiry is directed. 


II. 

The right-of-way of a pedestrian over an automobile 
ceases after the pedestrian has traversed the portion of the 
road along which the automobile is proceeding, and when 
the pedestrian is moving away from the path of such auto¬ 
mobile. 


m. 

It is error to instruct the jury that a failure of a party to 
put a particular question to a witness entitles the jury to 
presume that the answer, if given, would have been unfa¬ 
vorable to the examining party. 
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IV. 

Tlie burden of proof is upon the plaintiff to prove every 
element of damage for which lie claims compensation, and 
it is error to instruct the jury that the burden of proof is 
on the defendants to prove that it would have been illegal 
for the plaintiff to have pursued the occupation of a barber 
even in the absence of the injury complained of. 

V. 

It is error to instruct the jury on the doctrine of last 
clear chance when there is no evidence in the case to justify 
such instruction. 


VI. 

It is error for the Court, in ruling on a motion for a new 
trial, to condition a remittitur on the defendants’ waiving 
their right of appeal. 


ARGUMENT. 

I. 

It is error to permit a witness to be cross-examined as to 
the contents of a deposition previously given by him, with¬ 
out exhibiting to him the portion of the deposition to which 
the inquiry is directed. 

The defendant Carter was called as a witness by the de¬ 
fendants, and in the course of his cross-examination the 
following occurred (Appellants’ App. 34-35-36): 

By Mr. Welch: 

Q. Do you remember being asked questions and giv¬ 
ing answers about this case on February 5 at Mr. Hal- 
pern’s office ? A. I do. 

Q. That is what I mean by “deposition.” Were you 
asked this question— 

Mr. Koenigsberger: If your Honor please, I think 
the deposition proves itself, and it is not fair to ask the 
witness— 
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The Court: He can ask if he was asked that question 
at any time in the statement. Proceed. 

Mr. Koenigsberger: We reserve an exception, your 
Honor. 

The Court: All right. 

By Mr. Welch: 

Q. Were you asked this question: “How do you know 
there was a cross mark there? Did von see it when vou 

V * 

got out of your car?” And did you answer: “Sure”? 
Were you asked that question and did you give that 
answer just a day or two ago, February 5th? A. I 
wouldn't swear to the cross mark. 

Q. Didn't you read this testimony over yesterday 
morning and swear to it before the notary public out 
here in the court house ? 

(No answer.) 

Q. Didn’t you? A. I read it. Sure I read it. 

Q. And signed it? A. Yes. 

********** 

Q. Do you remember now whether you did not an¬ 
swer this question as it is recorded here: “How do you 
know there was a cross mark there? Did vou see it 
when you got out of your truck?” “Answer. Sure.” 
Do vou know now whether vou gave that answer or not? 
A. Well, I don’t remember that there was a cross mark. 

********** 

Q. Do you remember whether you were asked this 
question or not: “You saw it when you got out of your 
car. How far was vour automobile from it?” and did 
vou answer: “The front end of my automobile was 
just over the cross mark”? 

Mr. Koenigsberger: If vour Honor please, we ob¬ 
ject to this entire line of testimony as to what is in the 
deposition on the ground that the deposition itself 
shows what is in it, and it is not fair to try to trap him 
with his testimony. 

The Court: I think it is proper, so I will overrule 
the objection. 

Mr. Koenigsberger: Our objection goes to that en¬ 
tire line. 

The Court: Yes. Proceed. 
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By Mr. Welch: 

Q. Do von recall whether you were asked and whether 
you answered that question as 1 have just related it ? 
A. I do recall. I do. 

Q. Did you answer it that way? A. I don't remem¬ 
ber whether—what 1 answered. 

1 Q. You do remember that you were asked the ques¬ 
tion and answered it on February 5th ? A. I do. 

********** 

This was followed by further cross-examination along 
the same lines, interspersed with arguments between coun¬ 
sel for plaintiff and the witness, as will more fully appear 
by reference to page 34 to page 30 of the Appendix. 

This mode of examination, conducted over the objection 
of the defendants, was contrary to the well-settled rule, as 
stated in Jones on Evidence, (4th Ed.) sec. 847, as follows: 

“But the witness may not, in the first instance, be 
asked as to the contents of what he has thus written; 
to do so would be a violation of the familiar rule as to 
best evidence.” 

The Supreme Court of the United States, in The Charles 
Morgan v. Komis. 115 U. S. (59, 77, stated the rule as fol¬ 
lows : 


“If the contradictory declaration is in writing, ques¬ 
tions as to its contents, without the production of the 
instrument itself, are ordinarily inadmissible, and a 
cross-examination for the purpose of laying the foun¬ 
dation of its use as impeachment would not, except 
under special circumstances, be allowed until the paper 
was produced and shown to the witness while under 
examination.” 

To the same effect are Kimble v. Kiser , 59 Fed. (2d) 626, 
628 and United States v. Phelan, 252 Fed. 891, 892. 

In Birmingham Rg. Light <0 Power Co. v. Bush, 175 Ala. 
49, 56, 56 So. 731, 733, the plaintiff, on cross-examination, 
was asked: 
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“Isn’t it a fact, Mrs. Bush, that your salary was $75 

a month, and didn’t vou so state in vour answers when 
' * » 

you answered the interrogatories?” 

On appeal it was held that an objection to this question 
had been properly sustained because the deposition had not 
been shown to the witness before the question had been put 
to her. 

In Morford v. Peck , 46 Conn. 380, 381, the plaintiff was 
asked on cross-examination whether he had not written a 
letter containing certain agreements. This was held error, 
the Court saying: 

“The rulings referred to were in direct violation of 
the well settled rule laid down in Greenleaf’s Evidence, 
Sec. 463, that ‘counsel will not be permitted to repre¬ 
sent in the statement of a question the contents of a 
letter, and to ask the witness whether he wrote a letter 
to any person with such contents, or contents to the 
like effect, without having first shown to the witness 
the letter, and having asked him whether he wrote that 
letter, and his admitting that he wrote it; for the con¬ 
tents of every written paper, according to the ordinary 
and well established rules of evidence, are to be proved 
by the paper itself, and by that alone, if it is in ex¬ 
istence.’ 

“This rule is enforced quite generally in the Courts 
of the United States. The English courts hold firmly to 
the same general rule, in the case of witnesses who are 
not parties to the suit, but make an exception where 
the party appears as a witness to support his own 
cause, and hold that he may be cross-examined as to 
the contents of an affidavit or letter not produced. 
Sladden v. Sergeant, 1 Fost. & Fin., 322; Farrow v. 
Bloomfield . id., 653. This exception however has not 
been recognized by the courts of this country, and we 
see no sufficient reason for its adoption.” 
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n. 

The right-of-way of a pedestrian over an automobile 
ceases after the pedestrian has traversed the portion of the 
road along which the automobile is proceeding, and when 
the pedestrian is moving away from the path of such 
automobile. 

Article III, Section 5 of the Traffic Regulations (Appel¬ 
lants’ App. 28) provides: 

“(a) the driver of any vehicle shall yield the right- 
of-way to a pedestrian crossing the roadway within any 
marked crosswalk or within any unmarked crosswalk 
at the end of a block, except at intersections where the 
movement of traffic is being regulated by police officers 
or traffic-control signals, or at any point where a pedes¬ 
trian tunnel has been provided. ” 

According to the uncontradicted evidence the plaintiff, 
at the time he was struck, had crossed the western or south¬ 
bound roadway of Seventh Street and was in the center of 
the street. The plaintiff testified that he was facing east, 
intending to cross the eastern roadway and to continue to 
his home about two blocks east of Seventh Street. There 
was, therefore, no question involved as to the right-of-way, 
which necessarily has applicability only when two persons 
or a person and a vehicle both intend to traverse the same 
part of the roadway. The plaintiff had no intention, real 
or apparent, of occupying any of the space over which the 
automobile was about to go. 

The trial court, however, over the objection of the defen¬ 
dants (Appellants’ App. 46, 47, 48, 62) charged the jury 
as follows (Appellants’ App. 53-54): 

“... the jury are instructed as a matter of law that a 
pedestrian entering the street intersection on the green 
light has the right-of-way, and that his right-of-way 
continues until the pedestrian reaches the other side of 
the street, and the fact that the green light changed, 
giving the traffic notice to proceed, does not give that 
traffic the right-of-way over the pedestrian first enter- 
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ing the street crossing. The pedestrian first entering 
has the right to presume that he will pass safely over 
the intersection, and he is not required to exercise con¬ 
tinuous observation while crossing. 

“That is a very important matter to all of us, and 
that is the fact that the driver often can not tell whether 
the pedestrian got there first or not, blit the driver has 
to take the risk on that. If there is any collision, and 
he strikes a person in the crosswalk, and it develops 
later, even though he did not know it, that the person 
struck had the right-of-way, then it is negligence to 
fail to yield the right-of-way, even though the driver 
believed that he himself had the right-of-wav. 

ft#*#*#**## 

“So that if you find that the plaintiff at the time did 
have the right-of-way, as I have explained it to you, 
and that that right-of-way was not yielded to him, 
and that the failure to vield to him the right-of-wav 
was the proximate cause of the accident, you must find 
for the plaintiff, unless you find that he was also negli¬ 
gent.’ ’ 

We submit that after the pedestrian lias passed over the 
portion of the roadway which the vehicle is about to tra¬ 
verse, and while he is headed away from that portion, the 
right-of-way rule no longer applies, and that the driver of 
the vehicle is under no duty to assume nor to anticipate 
that the pedestrian will step back into the path of the ve¬ 
hicle. 

This Court, in Griffith v. Slaybaugli , 58 App. D. C., 237, 238, 
29 F. (2) 437, said that pedestrians entering the crossing on 
the green signal have the right-of-way until they reach the 
opposite curb. This expression, however, must be read in 
connection with the facts in that case. In that case the plain¬ 
tiffs were going west on Sixteenth Street at its intersection 
with Euclid Street. At the time they started the crossing the 
light was green for east and westbound traffic and pedes¬ 
trians and red for north and southbound vehicles and pe¬ 
destrians. While they were in the west or southbound 
roadway the light changed and they were struck by a south- 
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bouiid vehicle. This, however, is a totally different situa¬ 
tion from that here presented, in which the plaintiff had 
already traversed the path of the automobile and was pro¬ 
ceeding away from it. 


m. 

It is error to instruct the jury that a failure of a party to 
put a particular question to a witness entitles the jury to! 
presume that the answer, if given, would have been unfavor¬ 
able to the examining party. 

The defendants introduced evidence that the plaintiff, at 
the time of his injury, and continuing from then to and in¬ 
cluding the date of trial was suffering from syphilis (Ap¬ 
pellants’ App. 10, 43-44). 

The Act of June 7, 1938 (D. C. Code, Supp. V, Title 20, 
sec. 447m) ante p. G provides that no person knowing that 
he is suffering from a venereal disease in a form likely to be 
a source of infection to others shall work as a barber. 

The Court instructed the jury as follows (Appellants’ 
App. 61): 

“We had on the stand an expert on the subject, Dr. 
Payne, produced by the defendants. The defendants 
did not see fit to ask Dr. Payne whether in his opinion 
this disease was infectious or communicable during the 
time that the plaintiff was in the hospital, or up to the 
present time. We have a rule that where a party has a 
witness and does not ask him a question, then you are 
entitled to presume, if you wish, that the answer would 
be unfavorable. So, having had this expert on syphilis 
on the stand, and the defendants having failed to ask 
liis opinion upon the subject, we then may assume that 
the information on the subject, that medical testimony, 
is in favor of the plaintiff.” 

The defendants objected to this portion of the charge 
(Appellants’ App. 62). 

The witness was no more under the control of the defen¬ 
dants than of the plaintiff. He was on the witness stand 
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and could have been cross-examined on this point by the 
plaintiff. Under these circumstances this portion of the 
charge was error. 

Long acre v. Yonkers R. Co., 236 N. Y. 119, 125, 140 
N. E. 215, 217. 

See also: 

Iowa Central Ry. Co. v. Hampton Electric Light & 
Power Co., 204 F. 961, 962. 

Spooner v. Daniels, 22 Fed. Cas. 934, 935, Case No. 
13, 244 a. 

IV. 

The burden of proof is upon the plaintiff to prove every 
element of damage for which he claims compensation, and 
it is error to instruct the jury that the burden of proof is on 
the defendants to prove that it would have been illegal for 
the plaintiff to have pursued the occupation of a barber even 
in the absence of the injury complained of. 

The Court in the charge to the jury said (Appellants’ 
App. 61): 

“As to this defense, that he could not earn his living 
lawfully as a barber, which is an affirmative defense, 
the burden of proof is upon the defendant to establish 
it. I think that 1 may say to the members of the jury 
that 1 do not think that there is sufficient evidence on 
that particular point to justify you in saying that the 
defendant has established the burden of proof.” 

The defendants objected (Appellants’ App. 62). 

We submit that this was error. The burden was on the 
plaintiff to prove by a preponderance of the evidence every 
element of damage which he claimed. No burden rested 
upon the defendants to disprove any such element. One 
of the elements of damages which the plaintiff claimed 
was a loss of earning power in his trade. It was, therefore, 
incumbent upon him to prove by a preponderance of the 
evidence (1) what his earning power would have been but 
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for the injury and (2) his earning power after the injury. 
To establish the first of these two elements he had to prove 
that but for the injury he would have been legally and 
manually able to earn a certain amount. 

Oregon-Washington It. dt Navigation Co. v. Brazilian, 

2t)!) 1 - <)00j t)>)6. 

! Sheri eg v. Sherley, 118 Md. 1, 26, S4 A. 160, 164. 
Flintjer v. Kansas City (Mo. A.), 204 S. AY. 951, 953. 


V. 

It is error to instruct the jury on the doctrine of last clear 
chance when there is no evidence in the case to justify such 
instruction. 

The facts in this case are quite similar to those in Regal 
Cleaners <& Dyers v. Pessagno , 71 App. D. C. 199, 100 F. 2d 
453, in which case the court held that the injection of the last 
clear chance doctrine into the case was improper. This 
Court held that the giving of a charge on last clear chance, 
while improper did not constitute reversible error, because 
harmless. However, we submit that it is not harmless 
error to give the jury instructions which are not based on 
facts in the case. It is difficult enough for a lay jury to 
understand the various principles of law which are given 
to them in the course of the charge, without having added 
thereto principles which do not apply. The Court in its 
charge included the following (Appellants’ App. 56): 


“But if at the time he saw Carter, Carter was inat¬ 
tentive, and he knew that Carter was inattentive, and 
if he realized or had reason to realize that Carter was 


inattentive, and unlikely to observe his peril in time 
to avoid hitting him, or in order to avoid being hit, 
and if as Mr. Carter came along he saw the plaintiff 
and then realized or had reason to realize that the 


plaintiff was inattentive and not likely to observe his 
danger, and then Mr. Carter failed to do what a rea¬ 
sonably prudent person would have done to avoid the 
accident, then he would still be liable if vou think 


Carter was negligent.” 
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The defendants objected (Appellants’ App. 62). 

This portion of the charge must necessarily have con¬ 
fused the jury. There was no evidence in that case either 
that the plaintiff was inattentive or that Carter knew or 
had reason to realize that Williams was inattentive. 

It is error to give the jury an instruction not based on 
evidence in the case. 


Sweeney v. Erring, 22S U. S. 233, 242. 

Moses v. Lockwood, 54 App. D. C. 115, 117, 295 Fed. 
936, and cases cited. 


VI. 


It is error for the Court, in ruling on a motion for a new 
trial, to condition a remittitur on the defendant’s waiving 
their right of appeal. 

The jury returned a verdict for $10,000 (Appellants’ App. 
4). The defendants moved for a new trial on the ground, 
among others, that the verdict was excessive (Appellants’ 
App. 4). 

The Court entered the following order (Appellants’ App. 
4-5): 


“Motion for New Trial having been argued and the 
Court having announced that a remittitur of Three 
Thousand Dollars, ($3,000.00), would be granted on 
condition that if plaintiff accepted same, defendants 
should within ten days thereafter waive his right of 
appeal; and counsel for plaintiff having announced in 
open court that such remittitur was accepted by 
plaintiff; 

“It is, Ordered, by the Court, this lltli day of March, 
1941, that the Motion for a New Trial is overruled and 
that if within ten days from this date defendants 
should file in Court a waiver of his right of appeal, 
judgment herein shall be entered in favor of the Plain¬ 
tiff for Seven Thousand Dollars, ($7,000.00), and that 
if such waiver is not filed herein within said period, 
then the judgment for Ten Thousand Dollars, 
($10,000.00) as entered shall stand.” 


IS 


The defendants did not waive their right of appeal, and 
the judgment therefore stands in the sum of $10,000. 

The granting of a new trial or the ordering of a remittitur 
is ordinarily in the discretion of the court and therefore 
not 'subject to review or appeal. In this case, however, 
there has been a judicial determination that the verdict is 
excessive and this Court is, therefore, not called upon to 
pass on that question. The question involved is whether 
the trial court, after having found the verdict to be exces¬ 
sive, may condition a redress of this wrong upon the defen¬ 
dant waiving his right of appeal. We confidently submit 
that this cannot properly be done. If the verdict was ex¬ 
cessive—and the trial Court found that it was—the defen¬ 
dants should not be required to waive any of their rights 
as a condition for the redress of the wrong committed by 
the jury. 

The suggestion of a remittitur as a condition of not 
granting a new trial may not properly be accompanied by 
an attempt to prevent an appeal on the part of the defen¬ 
dant and thus to coerce him to submit to the judgment. 


Younq v. Condcu, PS Tenn. 577, 5S9, 40 S. W. 1088, 
1091. 


In Hardnrr v. 7 'atmu. 81 Calif. 370, 22 P. 880, there had 
been a verdict for $2,118. The defendants moved for a new 
trial, specifying several errors of law, and claiming that 
the verdict was excessive. The trial court found the verdict 
to be excessive, and passed an order denying the new trial, 
provided the plaint iff remit $800, and provided also that 
the defendants agree to accept the verdict and judgment 
so modified as a finality, the offer to remit not to be binding 
on the plaintiff unless accepted by the defendants as a 
finality; and the motion for a new trial to be granted unless 
the offer to remit be so made. 

Thereafter the plaintiff offered to remit, but the defen¬ 
dants did not accept the terms of the order, whereupon the 
court denied the motion for a new trial. 
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The defendants appealed, and, in holding that the trial 
court had erred the State Supreme Court said (p. 372): 

“If the verdict was for an excessive amount, and it 
is made clear by the language of both orders that the 
court believed it was,—and the evidence, we think, fully 
sustains the court in such belief,—defendants were en¬ 
titled to have it reduced without the imposition of any 
terms upon them, and without being deprived of the 
right to correct any errors leading to a judgment 
which, although supported by the evidence admitted, 
is nevertheless erroneous.” 


The appellate court also found other errors in the case 
and reversed the judgment. 

In Hall v. Northwestern II. II. Co., 81 S. 0. 522, 62 S. E. 
848, the defendant, after verdict for the plaintiff for 
$15,000, moved for a new trial on the ground, among others, 
that the amount was excessive. The trial court passed an 
order that if the defendant, within ten days after the order, 
should tender the plaintiff $10,000 and costs, in full satis¬ 
faction, and the plaintiff* should decline to accept such 
amount and release the defendant, a new trial would be 
had; but that if the defendant should fail or decline to 
make such tender, a new trial would be refused. The de¬ 
fendant appealed, assigning as error various rulings of the 
trial court, as well as the order above referred to. The 
State Supreme Court found no error, except as to this 
order, as to which it said (p. 533): 


“The order put the defendant in the dilemma of 
tendering the amount fixed bv the Circuit Judge and 
giving up his statutory right of appeal on the penalty 
of having to pay the excessive verdict, if his appeal 
should fail. Indeed, it is manifest from the language 
of the order that the Circuit Judge intended that the 
defendant should have the benefit of the reduction of 
the verdict only on condition of giving up the right of 
appeal and paying within thirty days. 

* * * # # 


“The granting or refusing a motion for a new trial, 
made on the ground that the verdict is excessive, is 
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within the discretion of the Circuit Judge, and this 
Court will not disturb his conclusion unless the order 
was based on an error of law. The discretion of the 
Circuit Judge must, however, be controlled by these 
established principles, recognized by the cases above 
cited: . . . Second. When the Circuit Judge lias a 
clear conviction that injustice has been done by an 
excessive verdict, then it is his duty to relieve trom 
the injustice by ordering a new trial, unless the plain¬ 
tiff remits the excess. This being the judicial duty of 
the Circuit Judge, the party aggrieved has the legal 
right to have that duty performed by him. Hence, 
when, in the exercise of his judgment and discretion, 
the Circuit Judge makes an order that a new trial 
should be granted unless the plaintiff remits so many 
dollars from the verdict, that is an adjudication that 
the verdict is by that amount clearly excessive, and 
that the defendant is of legal right entitled to be re¬ 
lieved from that excess or have a new trial. This was 
undoubtedly the adjudication of Judge Prince, and this 
was the right of the defendant. . . . 

“It is true, the order for a new trial was a benefit 
bestowed upon the defendant, but it was a benefit to 
which he was entitled, not by grace, but by right, as 
soon as the verdict was adjudged excessive; and it 
cannot be made a condition of the enjoyment of this 
right that he shall surrender his other right to appeal 
to the Supreme Court on the ground of error com¬ 
mitted in the course of the trial. The principle we 
have stated is well supported by authority. As was 
well said by the Supreme Court of California, in a very 
similar case, it was not the fault of the defendant that 
the jury found an excessive and unjust verdict, and 
the defendant should not be punished for it by being 
deprived of his right of appeal. Gardner v. Tatum, 22 
Pac. 8S0 [81 Calif. 3701. While the precise point was 
not involved, the opinion of the Court in Kennon v. 
Gilmer. 131 U. S. 22, 33 L. Ed. 110, seems to accord 
with this conclusion. In Schultz v. C. M. & St. P. R. Co. 
(Wis.), 4 X. W., 399, 404 [4S Wis. 375] in discussing an 
order like this, the Court said: ‘The Court may grant 
or refuse a new trial, or, in a proper case, may grant 
a new trial nisi; but should do one thing or the other. 
It should not, as was done in this case, require the 
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prevailing party to remit a portion of the damages 
awarded, and then deprive the other party of the bene¬ 
fit of the reduction, unless he submits to onerous terms. 
. . . ’ In Young v. Coicdcn (Tenn.), 40 S. W., 1091 
[98 Tenn. 577], it is said the defendant cannot be re¬ 
quired to forego his appeal by the terms of an order 
for new trial. We have examined the authorities cited 
by respondent’s counsel, and many others, but we have 
found no case where a court of last resort lias sustained 
such a condition as was here attached to the order for 
a new trial.” 

The appellate court modified the order of the trial court 
so that the defendant was adjudged to be entitled to a new 
trial unless the plaintiff should remit the sum of $5,000. 

If the judgment below is reversed on any of the first five 
grounds hereinbefore discussed, the point raised under this 
head becomes unimportant. However, if this Court should 
fail to reverse the judgment of the Court below, then we 
respectfully submit that tlie Court should direct the trial 
Court to vacate the judgment for $10,000 and to enter a 
judgment for $7,000; or to grant a new trial in the event 
that the plaintiff should desire to withdraw his acceptance 
of the remittitur. 


Respoetfullv subm itted, 

Morris Simon 
Lawrence Koenigsberger 
Eugene Young 
Attorneys for Appellants 
1426 H Street, N. W., 
Washington, D. C. 












INDEX TO APPENDIX. 


Pleadings and Other Papers. 

Page 

Complaint. 1 

Answer. 2 

Admissions by defendants. 2 

Verdict and judgment. 3 

New trial, motion for. 4 

New trial, order on motion for; memorandum. 4 

Notice of appeal. 5 

Statement of points upon which appellants intend to 

rely on appeal. 6 

Testimony and Proceedings. 

Witnesses: 

Carter, Charles. 29 

Donahue, Edward G. J. 11 

Johnson, Dr. Phillip T. 7 

Lynn, Dr. Dorothy. 44 

Payne, Dr. J. C. 43 

Webster, George William. 41 

Williams, Fred. 15 

Prayers, discussion of. 45 

Charge of Court. 48 



















APPENDIX 

I. 


PLEADINGS AND OTHER PAPERS DESIGNATED BY 

APPELLANT. 

1 Complaint on Negligence, Damages 

Personal Injuries, Pedestrian 

1. On to-wit, May 22, 1938, in a public highway called 7th 
Street, Northwest in Washington, D. C., the defendant, 
Charlie Carter, negligently drove a motor truck owned by 
the defendant, Janies G. Maselas, trading under the name 
and style of Washington Doughnut Company, against the 
plaintiff who was then crossing the said highway in a east¬ 
erly direction at the intersection of S Street, Northwest. 

2. As a result plaintiff was thrown down and had his right 
arm broken and was otherwise injured, was prevented from 
his employment as a barber, suffered great pain of body and 
mind and permanent injuries of the elbow, and incurred ex¬ 
penses for medical expenses and hospitalization in the sum 
of $2,000. 

Wherefore plaintiff demands judgment against defen¬ 
dants in the sum of $50,000 and costs. 

ISADORE H. HALPERN 
Attorney for Plaintiff 

Demand for Jury Trial 


ISADORE H. HALPERN 



2 Answer of Defendants James G. Masclas and 

Charlie Carter. 

■First Defense. 

The defendants deny each and every allegation of the 
complaint. 

Second Defense. 

Such injuries as the plaintiff sustained were sustained by 
him as the proximate result of his own negligence in walking 
or running into the truck. 

SIMON, KOENIGSBERGER & YOUNG, 
LAWRENCE KOENIGSBERGER, 
Attorneys for Defendants. 

#M ######** 

4 Admissions by Defendants. 

The defendants hereby make the following admissions: 

1. That on May 21, 1938, a motor truck owned by the de¬ 
fendant Maselas was being driven south on Seventh Street, 
Northwest, approaching the intersection of Seventh Street 
with Q Street. 

2. That said truck was being driven by the defendant 
Carter on behalf of the defendant Maselas. 

3. That a collision occurred between said truck and the 
person of the plaintiff, but the defendants do not admit that 
said truck struck the plaintiff. 

'■ SIMON, KOENIGSBERGER & YOUNG, 

LAWRENCE KOENIGSBERGER, 
Attorneys for Defendants. 
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347 Book 21, Page 52 

Verdict and Judgment for Plaintiff 

Tn the District Court of the United States for the 
District of Columbia 

Civil No. 1226 

Filed Feb 11 1941 Charles E. Stewart, Clerk 
Fred Williams, Plaintiff , 
v. 

James G. Maselas, et al., Defendant. 

Verdict and Judgment 

This cause having come on for hearing on the 6th day of 
February, 1941, before the Court and a jury of good and 
lawful persons of this district, to wit: 

#*•***•*•• 

who, after having been dulv sworn to well and trulv trv the 
issues between Fred Williams, plaintiff, and James G. 
Maselas, etc., and Charlie Carter, defendants, and after 
this cause is heard and given to the jury in charge, they 
upon their oath say this lltli day of February, 1941, that 
they find the issues aforesaid in favor of the plaintiff and 
that the money payable to him by the defendants by rea¬ 
son of the premises is the sum of Ten Thousand dollars 
($10,000.00) (Sealed verdict). 

Wherefore, it is adjudged that said plaintiff recover of 
the said defendants the sum of Ten Thousand dollars 
($10,000) together with costs. 

CHARLES E. STEWART, Clerk , 
By ENOCH D. CHASE, 

Assistant Clerk. 

By direction of 
JUSTICE ADKINS 
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351 Motion fur New Trial 

The defendants move the Court to vacate and set aside 
the verdict of the jury rendered in the above-entitled ac¬ 
tion oh February 10, 1941, and to grant them a new trial 
herein for the following reasons: 

1. The verdict was excessive. 

2. The Court erred in instructing the jury. 

3. The Court erred in instructing the jury on the right- 
of-way. 

4. The Court erred in instructing the jury that where a 
party has a witness and does not ask him a question, they 
are entitled to presume, if they wish, that the answer would 
be unfavorable. 

5. The Court erred in instructing the jury that the de¬ 
fense that the plaintiff could not earn his living lawfully 
as a barber was an affirmative defense and that the burden 
of proof was on the defendants to establish it. 

6. And other errors committed in the course of the trial. 

SIMON, KOENIGSBERGER & YOUNG, 
LAWRENCE KOENIGSBERGER, 
Attorneys for Defendants, 

• #***•••** 

355 Order 

Motion for New Trial having been argued and the Court 
having announced that a remittitur of Three Thousand 
Dollars, ($3,000.00), would be granted on condition that if 
plaintiff accepted same, defendants should within ten days 
thereafter waive his right of appeal; and counsel for plain¬ 
tiff having announced in open court that such remittitur 
was accepted by plaintiff; 
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It is, Ordered, by tlie Court, this 11th day of March, 1941, 
that the Motion for a New Trial is overruled and that if 
within ten days from this date defendants should file in 
Court a waiver of his right of appeal, judgment herein 
shall be entered in favor of the Plaintiff for Seven Thou¬ 
sand Dollars, ($7,000.00), and that if such waiver is not 
filed herein within said period, then the judgment for Ten 
Thousand Dollars, ($10,000.00) as entered shall stand. 

JESSE C ADKINS 

Justice 

Clerk’s Memorandum . 

March 11-1941. 

Order overruling motion for new trial and if within ten 
days from this date dett. waives his right of appeal, judgt. 
shall be for pltf. for $7,000, and if such waiver is not filed, 
then judgt for $10,000 as entered shall stand. 

357 Notice of Appeal 

Notice is hereby given this 26th day of March, 1941, that 
James G. Maselas and Charlie Carter hereby appeal to the 
United States Court of Appeals for the District of Colum¬ 
bia from the judgment of this Court entered on the 11th day 
of February, 1941 in favor of Fred Williams against said 
James G. Maselas and Charlie Carter, and order entered in 
this action on the lltli day of March, 1941. 

SIMON, KOENIGSBERGER & YOUNG, 
LAWRENCE KOENIGSBERGER, 
Attorneys for Defendmits. 

Memorandum 


March 26 1941 

Cost bond ($250.) on appeal filed. 
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358 Statement of Points npon which Appellants 

Intend to Rely on Appeal. 

1. The Court erred in permitting counsel for the plaintiff 
to interrogate the defendant Carter in regard to the con¬ 
tents of the deposition of said defendant. 

2. The Court erred in instructing the jury that if the 
plaintiff was in the crosswalk, he had the right of way. 

3. The Court erred in instructing the jury that if the 
plaintiff had the right of way it was the duty of the defen¬ 
dant Carter to yield it to him, and that if he did not yield it 
to him, that would be negligence as a matter of law. 

4. The Court erred in instructing the jury that a pedes¬ 
trian entering the street intersection on the green light has 
the right of wav, and that this right of wav continues until 
the pedestrian reaches the other side of the street. 

5. The Court erred in instructing the jury that they were 
entitled to presume, if they wished, that if the witness Payne 
had been asked whether the syphilis with which the plaintiff 
was suffering was infectious or communicable during the 
time that the plaintiff was in the hospital or up to the pres¬ 
ent time, the answer would have been unfavorable. 

6. The Court erred in instructing the jury that the con¬ 
tention of the defendants that the plaintiff could not earn 
his living as a barber was an affirmative defense to estab¬ 
lish which the burden of proof was on the defendants. 

7. The Court erred in instructing the jury on the doctrine 

of last clear chance. 

359 8. The Court erred in entering its order of March 
11, 1941, conditioning a remittitur on the defen¬ 
dants’ waiving their right of appeal. 

SIMON, KOENIGSBERGER & YOUNG, 
LAWRENCE KOENIGSBERGER, 
Attorneys for Defendants. 

• ••••••••• 
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II. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
DESIGNATED BY APPELLANT. 

14 Washington, D. C. 

Thursday, February 6, 1941. 

The above-entitled case came on for trial before Mr. Jus¬ 
tice Jesse C. Adkins at 11:35 o’clock a.m. 

Appearances: 

Mason Welch, Esq., and 

Isadore H. Halpern, Esq., for the plaintiff. 

Simon, Koenigsberger & Young, by 
Morris Simon, Esq., and 

Lawrence Koenigsberger, Esq., for the defendants. 

Proceedings 

(A jury was duly selected and sworn, consisting of the 
following:) 

********** 
23 Dr. Phillip T. Johnson 

Direct Examination 

Q. Doctor, where do you practice medicine? A. In the 
District of Columbia, with offices at 1944 Ninth Street, 
Northwest. I am also associated with Freedmen’s Hospital 
and Howard University. 

********** 

25 Q. What is your position officially as physician at 
Freedmen’s Hospital? A. I am head of the ortho¬ 
pedic service. 

Q. Did there come a time when you had occasion pro¬ 
fessionally to treat the plaintiff in this case, Fred Wil¬ 
liams? A. There did. 

********** 

(After looking at paper:) May 22,1938, about 12:15 a.m. 

• ••••••*•• 
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Q. Will you just tell the Court and jury when you first 
saw Fred Williams and examined him, and if so, what you 
found? A. We found that he was well oriented; that he 
was in full possession of his faculties. He evidently 
26 had sustained an injury. 

On specific examination we found that the skin and 
the tissues beneath the skin of the lower right brachium— 
bv brachium we mean the elbow region— 

v O 

*##*###*## 

—right elbow posterior was torn away down to the elbow 
joint and as high as the middle third of the forearm. We 
speak of this (indicating) as the forearm, and the middle 
third would be about here (indicating). There was a com¬ 
plete evulsion or tearing away of the skin and tissues be¬ 
neath the skin, spoken of as subcutaneous tissues, from the 
middle of the arm down to the middle third of the forearm. 
****###### 

29 Q. How long was he in the hospital, if you remem¬ 
ber? A. 1 couldn't recall that unless I looked at the 

hospital records. I know it was quite some time. 

lie was put up in extension, that is, overhead extension, 
with his hands stretched in the air. He would have to stay 
in that six weeks and up walking six more weeks. That 
would be twelve. I know it was more than twelve weeks. 
####•#•##* 

30 Q. With respect to the measurements of his arm 
as compared with what they were at the time that 

you first saw him, what can you say? 

****##•*## 

A. I couldn’t say as of this time. The only thing I can 
say with respect to that is that there is a marked atrophy 
of that arm. T haven't measured them to say what the 
measurements are. 

Q. Atrophy means what? A. There is a wasting of the 
musculature and fat. 
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Q. In what part of the arm can you say that that is pres¬ 
ent? A. All parts of the arm, continuing from the shoulder 
to the fingers for that matter. 

#*#***###* 

31 Q. Can you tell the Court and jury what was the 
cause of the infection, fix it definitely, I mean? A. 

You mean as to the infecting organism? I don’t know. I 
believe it was streptococcus. I am not sure about that. 
But I do know this: that the direct cause was the initial 
injury. 

#*****#### 

32 A. Yes. In the course of time he developed what 
we call an exacerbation of the osteomyelitis. It was 

necessary to curette the bone and remove the dead tissue 
around and about it to give it a chance to heal again. 

###•#•**•• 

(After looking at records). He was admitted again on 
the 4th day of November, 1939. 

By Mr. Welch: 

Q. In the meantime had he had treatment? A. He had 
had treatment, and he had had one operation also before 
this particular admission. 

33 Q. What was that previous operation for? A. The 
previous operation was done for osteomyelitis. 

Q. The same infectious condition? A. The same infec¬ 
tious condition. 

34 Q. When did you last examine Williams? A. I 
think he came in on the following—about three 

months ago. I am not sure. 

Q. What can you say as to the condition of the arm to¬ 
day with respect to permanency? A. It appears today that 
it will be. I do not believe he will get any more motion 
that what he has. The only thing we can expect is another 
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exacerbation of the osteomyelitis. When that might occur 
I could not say. 

Q. With respect to the position in which he carries the 
arm now, what can you say? A. Unless relieved by an 

operation, it will stay just that way. 

********** 

Q. Is there anything that could be done in the way of 
operative procedure that would give him increased motion? 
A. Yes. It could be done, but I don’t believe it would be 
feasible. 

35 Q. With respect to his past employment as a 
barber what have you to say as to the usefulness of 

the arm now or at any time in the future? A. As a barber 
he would be totally disabled. 

#*#*#####* 

36 Q. Are these painful injuries? A. Yes. Surely. 

********** 

37 Q. Now, Doctor, did you render a bill for your 
services to this man? A. I did. 

********** 

38 Q. Do you consider that that is a fair and reason¬ 
able charge for the services rendered? A. I do. 

********** 

40 Cross Examination 

By Mr. Simon: 

********** 

41 Q. Did you make a blood examination before you 
operated ? A. I did not. 

Q. Did you subsequently have a blood examination 

42 made of this patient? A. I did. 

Q. What did you find ? A. He had a positive blood 
Wasserman. He had syphilis. 

********** 

Q. What bearing did that have on his, shall we say, heal¬ 
ing abilitv? A. It had none. 

~ *> 

********** 
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Q. Did the syphilis have anything to do with the contrac¬ 
ture of his hand ? A. It did not. 

*########* 

72 Edward G. J. Donahue 

Direct Examination 
By Mr. Welch: 

Q. State your full name. A. Edward G. J. Donahue. 

Q. Where are you employed? A. I am employed as an 
engineer in the Department of Vehicles and Traffic. 

Q. Tell the jury whether the traffic light at Fifth and Q 
was operating on the night of May 22, 1938. 
***##*•**# 

A. Seventh and Q. Yes. 

**#•*#*#•• 

73 Q. Can you tell us how long the green and red 
lights operated at that intersection? A. The green 

light operates 45 seconds for north and southbound traffic 
and 35 seconds for eastbound traffic*. 

By Mr. Koenigsberger: 

Q. That is a one-way street? A. Q Street is one way 
eastbound. Yes, sir. 

By Mr. Welch: 

Q. There is a yellow warning signal. How long does that 
operate? A. That operates five seconds. 

Q. Does that operate off the green? A. That is off the 
green. That is 35 seconds total of green eastbound and five 
of those 35 seconds are covered by a caution light, which 
burns with the green. 

Mr. Welch: That is all. 

By the Court: 

Q. Then the north and south would be 45 seconds? A. 
And five seconds overlap. 

Q. Was there an amber light for north and south? 

• #•••#**#* 
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74 Cross Examination 

By Mr. Simon: 

**#**#*### 

Q. I don’t know that you have the file with you on that. 
Q Street and Rhode Island Avenue also had lights 

75 at that time, didn’t it? A. Yes, sir. 

Q. Do you know of your own knowledge without 
going back and getting it, please, whether or not they work 
in unison with this light? A. They are on a progressive 
svstem. In other words, thev all tie in all the way to Sev- 

nr 7 m w 

entli. 

Q. In other words, if a man gets a green light at Rhode 
Island Avenue to come south, he would have the green light, 
if he were riding at the normal speed limit, he would have 
the green light at Q Street, is that right, to continue south? 
A. Yes, sir. 

Mr. Halpern: I object to the question, if the Court please, 
because it sometimes depends on the rate of flow’ of the cars. 

By the Court: 

Q. You would get a green light at Rhode Island Avenue 
and Q Street at the same time? A. No, sir. There is an 
interval system of timing in respect to their speed. In other 
words, an automobile going down there at the speed of, say, 
20 miles an hour—I don’t say just exactly, but this is a dem¬ 
onstration—going down the street at 20 miles an hour, that 
signal that he approaches next he should strike— 

76 Q. Without having to stop? A. —should strike it 
all the time if he is going at the test speed. 

• *•••***•• 

77 The Court: Gentlemen, do you think a drawing on 
the board would help to understand this ? 

**•***#*•• 

7$ Mr. Welch: If the Court please, I think it is ad¬ 
vantageous to have the use of this map. There are 
some landmarks and some markings here (indicating) that 
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I am not at all satisfied were applicable as of the date 

79 of the accident. So we are not admitting the accu¬ 
racy of all of the markings here, abut we are admit¬ 
ting that it is a true map of the intersection and that the 
measurements are undoubtedly correct as prepared by the 
draftsman. 

The Court: All right. Put it on the board so the jury 
can see it. 

• #*••#*#*• 

80 Mr. Welch: Right here we have the draftsman’s 
measurement. From the curb to the west rail of the 

southbound car track, from here to here, is 16.85 feet, and 
from the outer rail, that is, the west rail of the southbound 
car track entirely across the tracks including the interven¬ 
ing space is 15.25 feet. 

From the extremely east rail to the east curb is 16.75 
feet. This shows 16.85 instead of this 16.75 feet, a very 
slight difference. 

A 

**••**•#•• 

81 The Court: What is the size of the sidewalk? 

Mr. Welch: That is approximately 2V1> inches. 
That is to the building line. Approximately 2*4 inches. 
That is not quite accurate. 

Mr. Simon: Roughly 25 feet. 

Mr. Welch: Roughly 25 feet measured to the curb line. 
This little yellow circle north of the intersection is desig¬ 
nated as “Car Stop.” 

These little black lines that you see extending inward 
from the curb line, this one west and this one east, are 
lines indicated by lettering to be auto parking limits. It 
is not agreed that those auto parking limits were in exist¬ 
ence at that time. 

#••••••#•• 

Mr. Simon: I wonder if we can get the width of these 
car tracks. 

#••••••*•* 
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(Measuring on plat) As nearly as I can measure 
that, roughly, it is slightly under 5 feet—4 feet 8 

inches. 

##*#*#**** 

The Court: Each set of tracks is something under 5 feet, 
and the distance between the tracks is something over 5 
feet. 

#*#*##*#** 

Mr. Welch: The width of the street from curb to curb is 
48.85 feet, roughly 49 feet. Q Street from the north curb 
to the south curb is 31.81 feet. 

%♦****#### 

83 Deposition of Fred Williams 

#*•«*#•••# 

Now, the reason that we are proceeding to give you his 

testimonv this wav is because of the serious condition of 
• * 

his throat. He cannot speak audibly. It was difficult to 
understand his whispers, even though you are standing 
real close. We feel that this wav of giving vou the testi- 
monv will be much more intelligible and satisfactory, and 
therefore we are proceeding in this way. 
**•••••••# 

324 Washington, D. C. 

Wednesday, February 8, 1939. 

Deposition of Fred Williams, the plaintiff, taken pursu¬ 
ant to notice attached hereto, on Wednesday, February 8, 
1939, before Lucius V. Friedli, a notary public in and for 
the District of Columbia, in the offices of Messrs. Simon, 
Koenigsberger & Young, Suite 340, Woodward Building, 
Washington, D. C., commencing at 3:30 o ’clock p. m. 

Present: 

Isadore H. Halpern, Esq., for the plaintiff. 

Lawrence Koenigsberger, Esq., and 

Lester R. Strasburger, Esq., for the defendant. 
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325 Fred Williams 

• •****•*•# 

Examination by Mr. Koenigsberger 

Q. You filed a suit against James C. Maselas, trading 
as the Washington Doughnut Company, and Charlie Car¬ 
ter. A. Yes, sir. 

326 Q. And that suit grows out of an accident that 
happened to you? A. Yes. 

Q. In your complaint, you say, or your attorney on your 
behalf says, that the accident happened on May 22, 1938. 
Are you sure that that was the date ? A. No, it was on May 
21, but I was admitted to the hospital on May 22. It was 
shortly before midnight on Mav 21. 

Q. You say in your complaint that this accident hap¬ 
pened while you were crossing Seventh Street, at the in¬ 
tersection of S Street. Is that a correct statement? A. 
Q Street, it is. 

Q. About what time was this? A. It was about—I 
judge it was about twenty minutes to 12, p. m. 

Q. Where had you been? A. I had left my shop at 1802, 
Seventh and S, on mv way to mv room. 

Q. Where was your room ? A. 505 P, Northwest. 

Q. And you proceeded down the west side of Seventh 
Street? A. Down the west side of Seventh Street, to Q. 

Q. What did you do then? A. Then I attempted to cross 
Q Street, at the intersection of Seventh and Q, going 

327 east, the way I usually go down, and down Fifth 
to P. 

Q. Had you crossed Q Street? A. I had crossed to the 
center of the street, as far as the car tracks, to the center 
of the two car tracks. 

Q. Had you crossed Q Street? A. No, I had not 
crossed Q. 

Q. In other words, you were proceeding north of the in¬ 
tersection of Seventh and Q, not south of the intersection? 
A. Yes, north of the intersection. 
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Q. You got to the north side of Q Street, and then you 
turned to go east across Seventh Street? A. Yes. 

Q. Tell us exactly what happened. A. Just as— 

********** 

328 1 A. (continued) As I left that curb on the north 
side of Q Street going east, I had reached as far as 

the center of the street between the two car lines. That is 
where the light had changed on me, but when I stepped 
from the curb the green light was on, and when I started 
across on that light, and before I could get all the way 
across, I was trapped by the lights, and 1 stood still be¬ 
tween the two car tracks as traffic began to move, and I was 
busily watching the traffic going north, because that 
seemed to have been heavier in front of me, and while I 
was standing there several cars passed behind me, but I 
felt myself safe— 

Bv Mr. Koenigsberger: 

v C C 

Q. Southbound cars? A. Southbound cars, going down 
behind me, and I was busily watching this traffic in front 
of me going north, because one car on the other side of the 
street broke and attempted to leave the line coming north, 
and I held up my hand and he saw me and got back into 
line, and just then I received this blow; struck me in back 
of the head and knocked me down. 

Q. You were standing between the two sets of tracks? 
A. Between the two sets of tracks. 

Q. Did you see the truck before it hit you? A. No, sir. 
Q. Dc you know what part of the truck hit you? A. 
I do not. 

329 Q. Do you know what part of your body it hit? 
A. My head—that is where I felt the blow-, knocked 

me down. 

Q. Was that the blow of a car hitting you, or was that 
the blow’ of your head hitting the pavement? A. That was 
the blow’ of the car hitting my head. 



17 


Q. And knocked you down? A. And knocked me down. 
Q. Did you ever see the truck that hit you? A. Well, 
yes. He took me to the hospital in it. 

Q. What kind of a truck was it? A. Well, I do not know. 
To me—I was a little dizzy—it looked as if it might have 
been red, something like that. 

Q. What type of body, light delivery, or heavy stake 
truck, or what? A. Light delivery. 
********** 

330 Q. Will you indicate what part of your head was 
struck? A. Here (indicating). 

Mr. Koenigsberger. The witness indicates the back of 
his head. Is that satisfactory to you? 

Mr. Halpern. Yes, except that I do not believe the wit¬ 
ness understands exactly your question. I do not believe 

he actuallv means that the truck struck him on the head. I 
*> 

think he means at some time he was struck and felt a pain 
in his head. 

Mr. Koenigsberger. That is not what he said. 

Mr. Halpern. I realize what the answer was. 

By Mr. Koenigsberger: 

Q. You were thrown down? A. Yes, sir. 

Q. In what position were you thrown? A. On this elbow 
(indicating), on the right side. 

Mr. Koenigsberger. Indicating his right elbow. 

Q. Have you been able to use that elbow since? A. No, 
sir. 

**•*•***•• 

331 Q. Do you know in what direction this truck was 
going? A. Going south. 

Q. So that it was behind you? A. Behind me. 

Q. What kind of weather was it? A. Clear. 

Q. Streets dry? A. Streets dry, yes, sir. 

• ••••*•••• 

Q. Do you say that you were facing east at that time? 
A. Yes, sir, facing east. 

Q. How old are you? A. Sixty. 

• ••••••••• 
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332 Q. Did you have your hand up when you were 
struck? A. Did I have it up? 

Q. You said you raised your hand and waved at some¬ 
body going out of line. A. Yes, I had it up, hut it was not 
up when I was struck. 

Q. That car you referred to, that went out of line, was 
that a northbound car or southbound car? A. Northbound 
car. 

*****##*#• 

333 Q. Were you right in the crosswalk there, or had 
you made a diagonal crossing? A. No diagonal at 

all. I was right between the two car lines. 

Q. You do not understand. Where were you with refer¬ 
ence to Q Street? A. With reference to Q Street? 

Q. Yes. Were you in the crosswalk? You know what I 
mean by the crosswalk? A. I crossed just about—I guess 
it was not a foot inside the line, at the cross intersection 
there, the white line. 

Q. Was there a line there? A. I don’t remember. 

Q. What do you mean by a line that crossed the inter¬ 
section? A. I judged the distance. 

Q. You mean if there had been a line? A. If there had 
been a line. 

Q. How far were you from the north curb of Q Street? 
A. I was— 

Q. What I mean is, how far north of it? A. Just about, 
I guess—I will say from 5 to 7 foot north of the curb line. 

Q. Did you see the truck when it stopped? A. 

334 When it stopped after it hit me? 

Q. Yes. A. I got in the truck. 

Q. Where did it stop? A. It stopped on the car line and 
we had to push it off. 

Q. How far from the Q Street crossing? A. He was 
south—when he stopped, he was south of where I attempted 
to cross the street. 

Q. How far south of you? A. I guess about 5 feet. 

Q. Less than a car length ? A. Yes, less than a car length. 


19 


Q. 'When you say 5 feet south— A. The rear end of it 
must have been 5 foot from where he hit me. 

Q. How far south of where you were lying was the rear 
end of his struck when it stopped? A. About 5 foot. 

***###*#•* 

335 Examination by Mr. Halpern 

Q. Now, when you were struck, were you dazed or clear, 
after you were struck? A. I was dazed, yes. 

Q. Did you pick yourself up, or did you get up yourself, 
or did anyone help you ? A. He helped me up. 

Q. When you say “lie,” whom do you mean? A. He as¬ 
sisted me, the fellow driving the truck. 

Q. Did you walk to his car—I mean, walk over to the 
truck? A. Yes, I walked over to the truck. 

Q. Where was the truck parked at that time? A. That 
was south of the intersection—south of me, about 5 foot 
south of me. 

336 Q. What direction was the truck facing when you 
got up? A. Well, it was facing, I might say, south, 

slightly by west; that is, the hood of it was. 

Q. In relation to the car tracks, where was the truck? 
A. The truck was on the car track over near the last rail, 
near the intersection of the two tracks, between the two 
tracks. 

Q. When you say last rail, what do you mean by that? A. 
The last rail east. 

By Mr. Koenigsberger: 

Q. You mean the left-hand rail of the southbound track? 
A. Well, the left-hand rail of the southbound track. 

Q. Going south? 

By Mr. Halpern: 

Q. Left-hand rail going south? 

By Mr. Koenigsberger: 

Q. The east rail of the southbound car track? Is that 
your answer? 

Mr. Halpern. No, that is not what I understood. 
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By Mr. Halpern: 

Q. The tracks behind you are southbound, from where 
you were standing? A. Yes. 

Q. And the tracks in front .of you— A. Are north¬ 
bound. 

337 Q. Remembering that, where was the truck? A. 
The truck w T as between the two tracks. 

Q. You mentioned something about an outside rail. A. 
I meant this southbound track. I meant the rail on the left 
of that, between the two tracks. 

Q. You mean the truck was near the left rail, that is, 
the east rail of the southbound tracks? That is the direc¬ 
tion in which the truck was going? A. Yes. 

Q. Now, do you know how many lanes of traffic were 
going south on Seventh Street, that is, behind you from the 
position you were standing? A. Well, I think there must 
have been two lanes. 

Q. Where were those two lanes? A. They were on the 
west side of Seventh Street going south, behind me. 

Q. Where was one lane, and where was the other lane, 
in relation to the car tracks? A. One lane was in the car 
track, and the other one between the car tracks and the cars 
parked toward the curb. 

Q. Now, in relation to the west curb of Seventh Street 
and the east curb of Seventh Street, which curb were you 
closer to? A. I was just about half way. 

Q. Now, how long had you been there? Were you 

338 in motion when you were struck? A. No, sir, I was 
standing absolutely still. 

Q. Can you tell us how long you were there before you 
were struck, in point of time? A. Oh, I judge around— 
maybe ten seconds. 

Q. Was that a well-lighted intersection, or would you 
call it dark? A. No, I would not call it dark; lights on all 
four corners, traffic lights, and two arc lights, and neon 
lights in the stores there. 

Q. By arc light, you mean street lamps? A. Yes. 
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Q. And, by neon, you mean the neon lamps— A. (Inter¬ 
posing) The signs on the doors and windows. 

Q. Did you hear any horn before you were struck? A. 
No, sir. 

Q. Did you hear the application of brakes, any screech 
or anything like that? A. No, sir. 

Q. Did you get in the truck before it was moved? A. 
Yes. 

Q. When you were in the truck, what happened then? 
A. I went and got in the truck, and this fellow, whoever it 
was driving the truck, he was outside, and the horns blowed, 
began to blow to clear the traffic, and some fellow 

339 jumped on the running board, and someone said, 
“Take the man to the hospital,” which I told him 

myself. I said, “You broke my arm; come on and get me 
to the hospital.” I got in the truck and sat there, and while 
I was in the truck he was saying, “Which way is the hos¬ 
pital?” Some fellow jumped on the running board of the 
truck and said, “Turn around and go up Seventh Street.” 

In the meantime a fellow helped him push the truck,back 
from the car track, back to where he could make a turn. 

Q. Was the northbound traffic moving? A. No, all traf¬ 
fic had stopped. 

Q. North and south? A. North and south. 

Q. Why was the northbound traffic stopped? A. I sup¬ 
pose it was so narrow there they could not get by because 
parked near the east curb going north— 

Q. What was parked there? A. Different automobiles. 
Q. Did the position of the truck that struck you inter¬ 
fere with the northbound traffic? A. Yes, it did. 

Q. You just stated, on examination by Mr. Koenigs- 
berger, and also by me, that the truck was near the east 
rail of the southbound tracks. A. Yes. 

340 Mr. Koenigsberger. I suggest that the witness is 
now talking about the position of the truck after it 

had loaded him on and was about to head north on Seventh 
Street. 
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Mr. Halpern. My questions are directed to the position 
of the truck prior to being shoved or moved. 

The Witness. The position of the truck was, as I said— 
it was south, inclined to be west, south by west; that is, the 
hood of it was pointing in that direction. Here is the track 
here (indicating), and here is the way the truck was (indi¬ 
cating). 

By Mr. Halpern: 

Q. In other words, the front of the truck was interfering 
with northbound traffic? A. No, the front of the truck was 
interfering with traffic going south, and the rear end of the 
truck was interfering with the traffic going north. 

Q. Interfering with the traffic going north? A. Yes. 

Q. Was this truck in the intersection, or was it outside 
of the intersection? A. I do not quite get that. 

Q. If we should draw imaginary lines from the curbs on 
Q Street across Seventh Street, was the truck south of the 
curb lines, the south curb lines, or was the truck north? 

A. The truck was south of the curb line going north. 
341 Q. South of the curb line going north? A. No, I 
mean the north curb line; the truck was south of that 
curb line. 

Q. Was the truck north or south of the south curb lines? 
A. It was north of the south curb lines. 

Q. North of the south curb lines? A. North of the south 
curb lines. 

#•##«•••«# 

Further Examination by Mr. Koenigsberger 

*•*##**•*• 

343 Q. After the accident, tell us where the front of the 
truck was, with reference to the southbound car 
track. Was it on the southbound car track, or east of 
it, or west of it? A. It was east of the southbound car 
track. 

Q. You say after the accident the front of the truck was 
east of the southbound car track? A. Not after the acci¬ 
dent. 
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Q. I am talking about after the accident, when the truck 
came to a stop and you got on. Now, at that time, where 
w r as the front of the truck with reference to the southbound 
car track? Was it on the Eighth Street side, or the Sixth 
Street side? A. Eighth or Sixth Street side? 

Q. Eighth Street on the west and Sixth on the east. A. 
The truck, as far as I remember— 

Q. Let us draw a diagram of it. This sketch which I 
show you show’s Seventh Street, with the car tracks. Here 
are the tw r o rails, and there is the slot in the middle. This 
is south. Now, you w T ere going east? A. Yes, sir, I w’as 
crossing on Q Street, from west to east. 

Q. The truck was going south, in that direction (indicat¬ 
ing)? A. Yes. 

344 Q. Now’, draw us a picture of the truck after the 
accident and before you got on. A. The truck w’as in 
this position right here (indicating). The rear of it was 
about here (indicating), and the front of it was here, like 
that (indicating). 

Mr. Koenigsberger. The witness indicates that the truck 
was at an angle of approximately 45 degrees, with the front 
a little east of the slot of the southbound car track, and the 
rear a little east of the west rail of northbound car track. 

Will you agree to my descripition of it? 

The Witness. Not that angle, because I drew’ it roughly. 

By Mr. Koenigsberger: 

Q. Draw* it the wray it should be. A. The angle, I should 
say, was more like this (indicating). 

Mr. Koenigsberger. All right. I w’ant this to show’ both. 
This is the first one, and we will mark one A and the other 
B. The mark first made by the witness is as indicated by 
the letter A, and the mark subsequently made is indicated 
by the letter B. 

(The sketch referred to w’as marked Defendants’ Exhibit 
1 for identification.) 
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By Mr. Koenigsberger: 

Q. How long before this accident was it that the 
345 northbound man started to pull out of line and went 
back when you raised your hand? A. Well, I guess 
probably three or four seconds. 

Q: Did you step back when you saw him? A. I did not 
move. 

Q. You did not move? A. Only my hand to signal him. 
Q. Were you thrown any distance, or just knocked down 
when you were hit? A. I was thrown, I would say, and 
knocked about two or three foot. 

Mr. Koenigsberger. That is all. 

I hereby certify that I have read the foregoing, which 
is a correct transcript of my answers to the questions pro¬ 
pounded. 

FRED. WILLIAMS 

Witnessed by: 

ISADORE II HALPERN 

**#*•##### 

93 Cross Examination 

• *###*••*• 

Q. And was the light green when you got to that comer? 
A. The light was green when I left the curb. 

Q. Had it just then changed to green? A. I don’t know 
how long it had been on. 

94 Q. What was the color of the light on the south 
side of the street? A. On the south side was red. 

Q. Did you observe that as you were walking south on 
Seventh Street, the light on the south side of Q Street? A. 
On the south side of Q Street? 

Q. Yes, sir. A. On the south side of Q. I saw that was 
red when I left the curb to make the turn. 

• #*****### 

Q. As you were walking south on Seventh Street, the red 
light on the southwest corner was visible to you, was it not, 
the southwest corner of Q and Seventh? A. Yes. 
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Q. Now, did you look at that as you were walking 

95 south on Seventh Street? A. I glanced at it just 
before I made the turn to go east, and it was red. 

Q. Had you looked at it at any tune before that moment? 
A. Not particularly. 

Q. Did you see it change from green to red? A. What 
is that light? 

Q. The light on the southwest corner of Seventh and Q. 
Did you see it change from green to red? A. I never saw 
that making a change. 

Q. Were there any automobiles stopped north of Q Street 

when vou started across the street? A. Yes. 

* 

Q. How many cars were there, if you remember? A. I 
don’t remember. 

Q. Were there cars parked along the west side of Sev¬ 
enth Street at that time at the curb? A. At the curb. Yes. 

Q. Were there cars parked at the curb on the eas.t side 
of Seventh Street at that time? Did you observe those? 
A. Yes. 

Q. Did you walk slowly across the street or did you walk 
rapidly or in an ordinary gait? A. Ordinary gait. 

Q. Now, when you were walking across the street, 

96 did you look north or south on the street? A. No. 

Q. Did you see any of the cars moving in either 
direction as you were walking across the street? A. Not 
until I had reached about the center of it. 

Q. And that is when the cars started to pass you? A. 
That is when the traffic broke. 

Q. Did you observe the first streetcar tracks? A. No. 
I didn’t see any streetcars. 

Q. Did you look? A. I looked all right. That was my 
reason for stopping between the two tracks—in order to 
get off the car track in case a car might come by and I 
couldn’t get out at all. 

By Mr. Halpern: 

Q. You saw the car, did you, the streetcar? A. The 
streetcar? 
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Mr. Simon: lie means tlie streetcar track. He has just 
answered that. 

By Mr. Simon: 

Q. Have you any idea approximately how long you had 
walked—how much time elapsed from the time you left the 
curb to the middle of the street? A. Not the slightest. 

*#•##*•••* 

97 Redirect Examination 

• *•*#*•••• 

Q. Now, with respect to that north curb line of the inter¬ 
section, where were you walking on the street when you 
went from west to east? 

Mr. Halpern: Let him walk over to the map. 

(The witness indicated on the map.) 

Mr. Welch: This is not the curb. This (indicating) is 
the curb. Q Street is from here to here. This is the north 
curb line. 

(The witness indicated on the map with his finger.) 

Mr. Welch: Just make an X. 

98 (The witness made an X on the map.) 

***•#*•••• 

99 Q. During that walk over did you look north and 
south? A. Not particularly. 

**•*#•*••• 

James Gibbons Conroy 

• #•#*•••*• 

100 Direct Examination 

• #****•*•• 

Q. Are you a police officer of the District of Columbia? 
A. That is right. 

****##*##* 

Q. I show you a book and ask you to state what it is. A. 
It is an incidental book. 
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Q. Is there in that a written record of your investigation 
of this accident? A. Yes. 

*###*#**## 

101 Q. Does this written report cover any other in¬ 
formation concerning the manner and circumstances 

of the collision than what was given to you by Charlie 
Carter, the driver of the truck? A. Only the information 
that I got from the doctors at the hospital as to the 

102 man’s condition and injuries. 
********** 

103 Q. Now, is there any information on this record 
that indicates that an examination or test was made 

of the truck, any test of the brakes, and so forth? A. Yes. 
I added under “Remarks” at the bottom that the brakes 
were tested and that they were in good condition. 

• **•*••**• 

104 Mr. Welch: Now, if the Court please, I ask that 
this record be admitted in evidence to be used by 

either side for such purposes in the course of the trial as 
it may become apparent that its use is admissible. 

The Court: Have you any objection? 

Mr. Simon: I think it ought to be read right now. 

The Court: Yes, I think so, and it will be received in 
evidence. 

Mr. Simon: Subject to the fact that we have the right to 
counter any statements made in there that are incorrect? 
The Court: Yes. 

• •*•*•**•* 

Very well. It will be received. 

*•••*#*#•* 

105 Mr. Welch: Reading from the handwriting in the 
incidental book: 

“About 11:45 p.m. 5-21-38, a 1934 Chevrolet panel body 
truck D. C. registration D 5792, owned by James G. Ma- 
selas, 4514 Seventh Street, operated by Charlie Carter, 
colored, 25 years, address 441 N Street, N. W., permit No. 
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352,947, experience 7 years, while southbound on Seventh 
Street, N. W., at north crosswalk of intersection of Q Street 
struck and knocked down Fred Williams, colored, 60 years, 
of 505 P Street, N. W., who walked from northeast corner 
and in crosswalk into side of truck.” 
***•#*##•• 

125 Mr. Welch: Now, if the Court please, I want to 
introduce the traffic regulations applicable to the 
accident. 

The Court: Very well. You may read them. 

• * # • * # * * * • 

128 Mr. Welch: “Article 1, Section 1. Wherever in 
these regulations the following terms are used, they 

shall have the meanings respectively ascribed to them in 
this section.” 

***#•*•#** 

Mr. Welch: “(c) Crosswalk.—The continuation of side¬ 
walk space across all intersections or other places desig¬ 
nated by lines or traffic devices. 

129 “(q) Right-of-way.—The privilege of the immedi¬ 
ate use of the street or highway.” 

Those are definitions. 

“Article III. Pedestrians’ Rights, and Duties. 

“Section 5. Pedestrian’s Right-of-Way. 

“(a) The driver of any vehicle shall yield the right of 
way to a pedestrian crossing the roadway within any 
marked crosswalk or within any unmarked crosswalk at 
the end of a block, except at intersections where the move¬ 
ment of traffic is being regulated by police officers or traffic- 
control signals, or at any point where a pedestrian tunnel 
has been provided. 

“ (c) No driver of any vehicle approaching from the rear 
of any other vehicle that has stopped at a crosswalk or at 
any intersection to permit a pedestrian to cross the road¬ 
way shall overtake and pass such standing vehicle.” 

“Section 21. Reckless Driving. 

• ••••••••• 
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Mr. Welch: (Reading) “Any person who drives any ve¬ 
hicle upon a highway carelessly and heedlessly in willful 
or wanton disregard of the rights or safety of others, 

130 or without due caution and circumspection and at a 
speed or in a manner so as to endanger or be likely 

to endanger any person or property, shall be guilty of reck¬ 
less driving. 

“Section 22. Restrictions as to Speed. 

“No person shall drive a vehicle upon a highway at a 
greater speed than is reasonable and prudent, having due 
regard to the traffic, surface, and width of the highway, 
and the hazard at intersections, and any other conditions 
then existing.” 

“Section 28. 

“(a) A vehicle approaching an intersection shall slow 
down and be kept under such control as to avoid colliding 
with pedestrians or vehicles.” 

#**«***•#* 

131 Is that the plaintiff’s case with the exception of Mr. 
Burrill? 

Mr. Welch: Yes, sir. 

134 Mr. Koenigsberger: The defendant offers the fol¬ 
lowing regulations: 

“Article III. Section 5. (d) Every pedestrian crossing 
a roadway at any point other than within a marked or un¬ 
marked crosswalk shall yield the right of way to vehicles 
upon the roadway. 

“Section 7. Pedestrians shall move, whenever practica¬ 
ble, upon the right half of crosswalks. ” 

• ••••**••* 

Charles Carter 

Direct Examination 

• *•••**•** 
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135 Q. By whom were you employed at the time of this 
accident, Charlie? A. Washington Doughnut Com¬ 
pany. 

Q. Who is the proprietor of that company? A. Mr. James 
G. Maselas. 

*#*••#•••# 

137 Q. What have you to say regarding traffic at that 
particular time that night? A. Traffic was very 

heavy. 

Q. Now, you proceeded south on Seventh Street; is 

138 that correct? A. I did. 

• «•••#••** 

Q. What have you to say as to what portion of the street 
your car and the taxicab were in? A. It was, I would say, 
in the third lane. 

Q. When you speak of the third lane, you mean the 

139 third lane from what? A. From the west side of 
Seventh Street. 

Q. Were there any cars parked on the west side of Sev¬ 
enth Street? A. There were one or two cars parked there. 
Not very many. 

Q. The next lane would be where ? Do you consider that 
one lane, where the cars were parked? A. Yes. I consider 
that the first lane. 

Q. Then where was the second lane? A. Next to the— 
between the west rail of the south car track and the parked 
cars was the second. 

Q. You mean southbound? A. Southbound car track. 

Q. Now, with relation to your car which you w’ere driv¬ 
ing, where were you? You say you were in the third lane? 
A. In the third lane. 

Q. Is that w’here your car was? A. I was straddle of the 
southbound west cartrack. 

Q. Will you point to this plat here, if you can, please? 
This is the southbound car track here (indicating). A. Yes. 
Q. Were you completely across that car track? A. No. 
Q. Where were you, please? A. My automobile— 
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140 the right wheel of my truck was on this side (indicat¬ 
ing) of the southbound west car track. 

Q. The south car track, west rail? A. West rail of the 
south car track. And my left wheel was over in this side 
of the south west car track. 

Q. Let us see. We will call this the west rail and this 
the east rail (indicating). A. Yes. 

Q. Of the southbound car track. Was any portion—was 
your wheel, your left wheel, across the eastbound car track? 
A. No. 

Q. The eastbound rail of the southbound car track? A. 
No. 

Q. Was any part of the body of your truck to your recol¬ 
lection in the space between the north and south-bound car 
tracks? A. No. 

141 Q. As you were coming south in that position did 
you at any time go over into the space between the 

two car tracks? A. Never. 

Q. Did there come a time when you saw Mr. Williams, the 
man who is making the claim here? A. I did. 

Q. Where was he standing? A. He was standing in be¬ 
tween the southbound and northbound car tracks. 

Q. What would you say with regard to whether or not he 
was moving at the time? A. No. He was not. 

Mr. Welch: He said that he was standing. That is lead¬ 
ing. He said that he was standing between them. I think 
that is leading. 

The Court: I think you might avoid that if you would let 
him tell his story in the first place and then go back over 
it. 

By Mr. Simon: 

Q. Will you just tell us in your own way, Charlie, what 
occurred as you recall it ? A. I seen this man standing be¬ 
tween the two car tracks of the northbound and southbound 
car tracks. The taxicab in front of me was about 5 feet, 
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and this man was standing facing west, standing still 
142 The taxicab passed the man. I drove on. The 
light was green. 1 had no reason to stop, no reason 

to blow the horn. The man was— 

#*##**#*#* 

Q. Proceed, Mr. Carter. A. As I approached on where 
the man is, as I passed the man, the front end of my truck 
passed the man, I heard a noise, just kind of a bump. It 
didn’t even really hit him. Just a bump. 

I cast my eye like that (indicating) to the side, and I dis¬ 
cerned this man that was lying down in the car track. 

So I stopped immediately, not all at once, but gradually 
stopped my truck. I got out on the right-hand side of the 
truck, walked around to the front, and there lied the man 
almost under my running board between the front wheel 
and the back wheel, and his feet was with the back end of 

the truck laying beside of the left back wheel. 

*#*####*#* 

145 Q. Do you know what time the police officer came 
to see you? Or did the police officer come to the 

hospital to see you? A. Yes. There was a police came 
there. 

Q. This officer that was on the stand? 

********** 

146 Q. Did you tell him that you did see the man? A. 
I told him that I did see the man. 

He asked me, where was he? I told him he was standing 
between the two car tracks. And he asked me was he 
standing or walking. I told him he was standing. 

147 So he went out and made a report, examined the 
truck again. He carried me with him, and he examined 

the trtick, and found some blood on the back of the truck, 
on the left back fender, near the running board, of the back 
fender. 

. .. 

148 Q. Did you see this man walking west at all? A. 
No. 
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Q. Did you tell the police officer that vou saw him walking 
from the northeast corner—that is this corner over here 
(indicating)—that you saw him walking across the street 
before— A. No. 

Q. What did you tell him? Did you state that you had 
seen the man and which way he was facing? (A. I told him 
that he was standing still, facing west. 

Q. When you felt or heard this bump on your car, did 
you move your car in any direction, the front of your car? 
A. No direction whatsoever. 

149 Q. After the accident did you move your car? A. 
No. 

Q . Did anvbodv come there and shove vour car so it 
* •/ * 

could be turned around? A. No. 

*•**#**•*• 

Q. Did your car interfere with traffic going north on 
Seventh Street? A. No. 

150 Q. From where it was standing after the collision? 
A. No. 

Q. Could traffic go south on Seventh Street around your 
car? A. Yes. 

Q. At any time there before or after the collision was any 
portion of your car in the space between the two car tracks? 
A. No. 

Q. Are you sure you understand that ? A. I understand 
that. 

Q. Did the left wheels of your car at any time, or were 
they at any time in this north-bound streetcar track? A. 
No. 

Q. Were there any streetcars in the vicinity of the acci¬ 
dent? A. Yes. 

Q. Explain that to us. A. A streetcar going north in the 
north-bound. 

Q. Did that come there before or after the accident, after 
the collision? A. Came at the same time. It was moving 
north as I was going south. 
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Q. Where was the front of your car, if you know, draw¬ 
ing this imaginary line—Now, this is the Q Street 

151 car track right here, drawing this imaginary line 
across the street—After the collision where was the 

front of your car? 

The Court: Do you mean when he stopped? 

Mr. Simon: When he stopped. Yes, sir. 

A., The front end of my car was just near the north curb¬ 
stone even. 

By Mr. Simon: 

Q. Was it beyond it a little bit or either side of it? Do 
you know? A. It was— Do you mean this (indicating)? I 
assume that is the curbstone. 

Q. Assume that this curbstone is drawn across here. 
Where was the front of your car? A. It was just even, I 
would say, even with the curbstone. 

Q. Was it anywhere near the south curb? A. No, indeed. 
Q. Do you recall any white lines on the street at the time? 
A. No. I wouldn't swear about white lines. 
*###*#•*#• 

152 Q. Mr. Carter, did you at any time just before or 
just after this collision swerve your car in any direc¬ 
tion? A. No direction. Straight. 

Q. And after the collision how was your car facing? A. 
Facing south, straight, straddle of the south, west south¬ 
bound car track. 

#•••##•#•• 

Cross-examination 

153 By Mr. Welch: 

Q. Do you remember being asked questions and giving 
answers about this case on February 5 at Mr. Halpern’s 
office? A. I do. 

Q. That is what I mean by 4 ‘deposition." Were you 
asked this question— 
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Mr. Koenigsberger: If your Honor please, I think the 
deposition proves itself, and it is not fair to ask the wit¬ 
ness— 

154 The Court: He can ask if he was asked that ques¬ 
tion at anv time in the statement. Proceed. 

Mr. Koenigsberger: We reserve an exception, your 
Honor. 

The Court: All right. 

By Mr. Welch: 

Q. Were you asked this question: “How do you know 
there was a cross mark there? Did you see it when you got 
out of your ear?” And did you answer: “Sure”? Were 
you asked that question and did you give that answer just 
a day or two ago, February 5th? A. I wouldn’t swear to 
the cross mark. 

Q. Didn’t you read this testimony over yesterday morn¬ 
ing and swear to it before the notary public out here in 
the court house? 

(No answer.) 

Q. Didn’t you? A. I read it. Sure I read it. 

Q. And signed it? A. Yes. 

155 Q. Do you remember now whether you did not 
answer this question as it is recorded here: “How 

do you know there was a cross mark there? Did you see 
it when you got out of your truck?” “Answer. 

156 Sure.” Do vou know now whether vou gave that 
answer or not ? A. Well, I don’t remember that there 

was a cross mark. 

Q. So you can’t remember for two days what you said 
with reference to -whether there was a cross-walk mark there 
or not? 

Mr. Simon: I object, if the Court please. That is purely 
argumentative. 

The Court: No. I think he has a right to ask that. He 
has not yet said whether he remembers it or does not re¬ 
member it. I think he has a right to keep after him until 
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he does get an answer to it. But I wouldn’t spend too much 
time on it. 

Q. Do you remember whether you were asked this ques¬ 
tion or not: “You saw it when you got out of your car. 
How far was your automobile from it?” and did you an¬ 
swer: “The front end of my automobile was just over the 
cross mark”? 

Mr. Koenigsberger: If your Honor please, we object to 
this entire line of testimony as to what is in the deposition 
on the ground that the deposition itself shows what is in it, 
and it is not fair to try to trap him with his testimony. 

The Court: I think it is proper, so I will overrule the 
objection. 

Mr. Koenigsberger: Our objection goes to that entire 
line. 

157 The Court: Yes. Proceed. 

By Mr. Welch: 

Q. Do you recall whether you were asked and whether 
you answered that question as I have just related it? A. I 
do recall. I do. 

Q. Did you answer it that way? A. I don’t remember 
whether—what I answered. 

Q. You do remember that you were asked the question 
and answered it on February 5th? A. I do. 

Q. Did you read this deposition, all of the questions and 
answers, over carefully yesterday morning? A. I 

160 did read them. 

*••#####•• 

Q. Now, then, it was the day before yesterday that the 
deposition was taken. I mean by that, it was the day 

161 before yesterday that you were at the lawyer’s office 
and these questions were asked and the answers 

given; isn’t that correct? A. Yes. 

Q. Now, did you just testify this morning that at the 
police precinct you did not sign a statement for the police 
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officers? A. No. I wouldn’t swear to it. I don’t recall 
whether I signed or didn’t sign. 

Mr. Simon: That was his evidence this morning. That 
was definitely— 

M r. Welch: What ? 

Mr. Simon: That is definitely in evidence—his answers as 
given, that he wouldn’t swear whether he signed anything 
or not. 

Mr. Welch: Yes. I saw that it was. 

Bv Mr. Welch: 

Q. Then, the day before yesterday were you asked these 
questions and did you give these answers, page 17: “You 
later made a report to the officer at No. 2?” and did you 
answer “Yes”? A. I did. 

Q. “Did you sign any statement for him?” and you said 
“Statement where?” “At No. 2 Precinct.” And 

162 did you answer “Yes”? A. I don’t remember. 

Q. You don’t remember? A. No. 

Q. And were you asked “You did sign that statement 
for him?” A. I did sign that statement. I did sign that 
statement. 

Q. You say you did sign this statement? A. I did. 

Q. This one that I have in my hand? A. Yes. 

Q. That is not what we are talking about, Charlie. We 
are talking about whether you signed a statement for the 
policeman at No. 2 precinct the night the accident hap¬ 
pened. 

163 Q. Now, Charlie, when you were asked these ques¬ 
tions about this statement that I have just been recit¬ 
ing to you, the day before yesterday in the lawyer’s office, 
didn’t you know that the lawyer was asking you about 
whether you signed a statement at the police precinct, No. 2 
precinct? Didn’t you know that that was what they were 
asking you about? A. Yes, I knew that was what they was 
asking me about. 

Q. Now, then, I show you this deposition and ask you 
to read the questions and answers on page 17 down to and 
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including your correction. Will you read those questions 
and answers out loud? A. “Question. I thought you said 
first you did not give any information to the police at the 
hospital. 

“Answer. Not any information about how the acci¬ 
dent happened. 

“Question. You later made a report to the officer at 
No. 2? 

“Answer. Yes. 

“Question. Did you sign any statement for him? 
“Answer. Statements where? 

“Question. At No. 2 precinct. 

164 “Answer. Yes. 

“Question. You did sign a statement for him? 
“Answer. Yes. 

“Question. Do you know where that statement is now? 
* 1 Answer. I don’t know. ’’ 

********** 

165 Q. (interposing) And you positively said so, 
“Yes”; you signed one, and now you say that you 

don’t remember whether you signed one or not; is that cor¬ 
rect? A. I don’t remember whether I signed a statement at 
No. 2 or not. 

Q. Will you tell us, if you can, why your recollection was 
positive and affirmative the day before yesterday and why 
today you have forgotten whether you did or not? A. I 
didn’t say I had forgotten. Probably overlooked. I can 
make a mistake. 

Q. What? A. I can make a mistake. I probably over¬ 
looked the question and made a mistake. 

Q. What is the mistake? What you said the day before 
yesterday or what you said today? A. I don’t remember 
whether I signed a statement at No. 2 precinct. 

Q. Well, did you remember whether you signed a state¬ 
ment at No. 2 precinct the day before yesterday when you 
said you did? 

Mr. Simon: If your Honor please, might I inquire what 
the materiality of this is? 

The Court: He may answer the question. 
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166 By Mr. Welch: 

Q. Did you remember the day before yesterday when you 
said vou did? A. I don’t know. 

V 

********** 

171 Q. The question is simply this: How far north of 

172 Q Street were you when you first saw Mr. Williams 
standing out here between the car tracks? A. I 

don’t know. 

The Court: If you want to add anything to that bv w’av 
of explanation, you may do so. 

Mr. Welch: Did you hear what the Judge asked you? 

Bv the Court: 

Q. If you want to add anything to that, you have a right 

to do so. A. Why, I don’t know how far it was, because 

the taxicab had got in front of me about the length of 5 

feet; and I seen this man by the time this taxicab, the 

front end of this taxicab, was past him. I seen the man at 

that time, before, just a little before the taxicab passed 

him, at the time the cab was past him. I was still having 

mv eves on him. 

•> */ 

By Mr. Welch: 

Q. Then I take it that from the time you first saw* him 
up to the time the taxicab passed him you continued to 
watch him; is that correct? A. Yes. I was looking at the 
man. 

Q. Was he standing perfectly still all of the time that 
you continued to 'watch him? A. He w r as standing still as 
long as he was in front of me this w’ay; he was standing 
still. I never seen him move. 

Q. Now% when you say you first saw’ him a little 

173 bit before the taxicab w r as passing him, by “a little 
bit before” do you mean five or ten seconds or maybe 

a half minute? A. Oh, no. Nothing like half a minute. 
Not that long, of course. Maybe fix or six or—you know, 
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just before the taxicab was past, the front end of the cab. 
I couldn’t say seconds. 

Q. Five or six? 

Mr. Simon: He said, “I couldn’t say seconds.” 

A. I couldn’t say seconds, because I don’t know. 

********** 

174 Q. "When you first saw Williams standing in the 
street, how far north of the north curb line was he 

standing? A. I would sav about IS or SO feet north of 
the north curb line. 

Q. At that time, with the taxicab ahead of you, could you 
see the north curb line ? 

********** 

A. I don't kilo*’ whether I could see it. I wouldn’t 
swear I could see it. 

********** 

175 Q. How did you fix it that he was about IS? A. 
I am only guessing at it. 

Q. Only guessing, sir? A. Yes. I did not measure it. 
I guessed. 

********** 

Q. When you looked out to the side after you heard the 
hump and saw that the man had been struck, your truck 
was still in motion? A. It was. 

Q. You had not applied your brakes? A. I did then. 

Q. You applied your brakes when you saw that he had 
been struck; is that right ? A. I did not see him getting 
struck. 

Q. No. When you heard the bump, you looked out, and 
then saw that the man had been struck? A. I heard the 
bump and I looked out and 1 saw the man down there by 
the side of my truck. 

********** 

Q. Was the body of your truck wider than the 
truck was at the fenders? 


186 
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The Court: The rear fenders. 

A. The body was red and the fenders were black. 

*###**•#•• 

187 Q. Was there any overhang on your truck? A. 
No. 

##**•*•#*« 

188 Q. How many feet were there between the side 
of your truck and Mr. Williams where he was stand¬ 
ing still when you started to pass him? A. I would say 
about 3 1 /-* or 4 feet. 

##*###**#* 

Q. When you stepped out, did you step out on the car 
track? A. No. 

Q. Was Mr. Williams lying on the car track? A. I 
wouldn’t say he was lying on the car tracks. I would say 
that he was lying between the car track and the power 
line, that middle— 

Mr. Simon: Slot? 

A. (continued) —slot. 

Q. Then he was lying between the rails; is that it? Be¬ 
tween the center rail— A. I said, between the south¬ 
bound car track rail and the slot. I don’t know’ whether 
vou call that a rail or not. 

Q. Was he west of the east rail of the south-bound 

189 track? A. West of the east rail? Yes. Between 
that east rail. 

********** 

Q. Traffic "was not stopped for north and south-bound 
traffic as a result of this collision ? A. Yes, sir. The light 
had changed immediately after the collision. The light 
changed to red, and the traffic stopped. 

********** 

George William Webster 

190 Direct Examination 

********** 

Q. Kow are you employed? A. District Government, 
Department of Vehicles and Traffic. 
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Q. Are you the gentleman who has charge of painting 
these lines around there on the street? A. I did at the 
time. Yes. 

********** 

191 Q. Please tell me, Mr. Webster, if your record 
shows any white lines having been painted on Sev¬ 
enth Street just north of Q Street; and if so, when, in the 
year 1938. A. February 16, 1938. 

Q. Will you state where that line was put? A. 25 feet 
from the intersection. 

Q. By the intersection you mean what? A. From the curb 
of Q Street. 

Q. From the north curb of Q Street 25 feet back toward 
Rhode Island Avenue? A. That is right. 

Q. How many lines were put there ? A. One line, 4 inches. 
Q. One line, 4 inches. Did you arrange to put it there 
yourself ? A. I did. 

Qr Do you know whether or not that white line was there 

on May 22, 1938? A. I didn't know at that time. 

Q. What is the average life of those lines when you put 

them down ? A. Seven to eight months. 

Q. Do you have any complaint about this line having 

been, in other words, obliterated? A. No, I didn't. 

19*4 Q. During the months after you put it there up 

until Mav of that vear? A. No. I didn’t. 

* • 

Q. Were there any other lines put there except that one? 
A. No. That is the only one. 

• **#*#* • • * 
Bv the Court: 

Q. That was the north line of the crosswalk, was it? Was 
that line north of the crosswalk? A. Yes. 

Q. And the south line would be where? A. 25 feet south 
of Q Street. 

Q. I mean, of the crosswalk on the north side of the street; 
and the south line of that crosswalk would be the extended 
line of the curb? A. We only have one line. That would 
be 25 feet from the intersection. 


Q. You are supposed to walk between that line and the 
south line of the curb’ A. That is right. 

******* * * * 

193 By Mr. Simon: 

Q. Do you know whether the crosswalk to your knowl¬ 
edge extends from that line all the way down to the curb? 
xY. To the intersection. 

Q. That is the crosswalk? A. That is the stop line for 
the traffic approaching the intersection. 

Q. That is the stop line for the traffic? A. For the traffic. 
The crosswalk. 

By the Court: 

Q. That is what you call a marked crosswalk? A. That 
is right. A single line. We used to have two. We only 
place one. 

The Court: I take it, then, that there isn’t any disagree¬ 
ment between counsel? 

Mr. Halpern: No. 

Mr. Welch: No. 

******* * * * 

252 Dr. J. C. Payne 

Direct Examination 

********** 

Q. In 1938 you were associated with Freedmen’s Hos¬ 
pital? A. Yes, I was. 

Q. Did you have occasion to examine Fred Williams, 
here? A. Yes. I did. 

Q. What did you specialize on at that particular time, 
Doctor? What did you make your examination on? 

253 A. I was a consultant in the syphilogical service, and 
was called to see him on the orthopedic ward. 

Q. During his confinement to the hospital for a broken 
arm? A. That is correct. Yes. 
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254 Q. You found his condition to be what.’ A. As a 
result of taking the history and examining him and 
looking over the record I decided that lie had a syphilitic 
infection and required treatment therefor. In fact, that 
was the purpose of the consultation—for the department of 
syphilology to suggest the appropriate treatment in view 
of his other injury—of his injury. 
«*****»#«* 

258 Q. Doctor, when was the last time, if you know, 
that you saw the plaintiff in this case? 

####*#*### 

259 A. He is under treatment in our clinic at the hos¬ 
pital, and I am not absolutely sure, but I think I 

have seen him in the past week or two. Within a month, at 
any rate. 

Q. Does he still have a positive Wasserman ? Does he 
still have syphilis? A. Well, once anybody has syphilis, 
he always has it. 

**•*«***• * 


268 Mr. Koenigsberger: If your Honor please, we 
offer in evidence now Act of Congress dated June 
7, 1938, known as the District of Columbia Barber Act. 
That law makes it unlawful for any person to engage in the 
practice of barbering while afflicted with an infectious or 
communicable disease; and a certain other section which 
provides that a person may not practice barbering without 
a license; that he shall not get such a license unless some 
physician certifies that he is free from contagious or in¬ 
fectious disease. Also the definition of “barbering,” which 
indudes the trimming of hair and so forth. 
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Dr. Dorothy Lynn 


Direct Examination 


270 Q. Will you tell us if syphilis, the disease of syph¬ 
ilis, if present is always contagious? A. No. 



Q. And when is it contagious or communicable? A. It 
is contagious or communicable at the first stage, which is 
the stage of chancre, and in the seond stage, which is us¬ 
ually the stage of multiple open sores. In its latent stage 
it is not contagious or communicable. 

Q. The latent stage is the tertiary stage? A. The third 
stage. 

Q. The third stage ? A. Yes. 

Q. Doctor, have you examined these hospital records? 
A. Yes. I have. 

Q. In what stage was Fred Wiliams according to 
271 those records? 

*#****#### 

A. Fred Williams according to this record was diag¬ 
nosed as “latent lues” or latent syphilis. 

By Mr. Halpcrn: 

Q. That means that he could not communicate that to 
anyone? A. That is understood. 

Q. And that is the commonly accepted theory on syphilis 
todav? A. Yes. It is. 

********** 

274 Discussion of Prayers 

The Court: Is this Plaintiffs’ No. 1 a quotation from the 
Slaybaugh case? 

Mr. Halpern: Yes, your Honor. At least, I told my 
stenographer to copy it, and I assume that she copied it 
correctly. 

********** 

If No. 1 is a quotation, I will give it. 

********** 

Mr. Koenigsberger: Before you pass No. 1, I want to 
object to it upon the ground that it is not applicable 
to the facts of this case, in that there is no com¬ 
petency of the right of way under either theory. 


275 
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281 The Court: That is my understanding. That is 
a matter for them to consider. 

Mr. "Welch: I think so. They are not bound by either. 
It is merely evidence for them to consider. 

The Court: All right. 

**###***»* 

285 The Court: l am changing my mind about one 
of these instructions. 1 think, in going over this 
Slabaugh case, 1 will grant that much of it (indicating and 
handing prayer to counsel). Of course, Mr. Simon will 
have a chance to see it. 

Mr. Koenigsberger: May I state the grounds of my ob¬ 
jection? 

The Court: Yes. 

Mr. Koenigsberger: That is objected to, on the ground 
that there is no obligation on the part of the driver of an 
automobile to wait until the crossing is cleared under all 
circumstances, but only to give persons intending to cross 
in front of them an opportunity to get by. 

Now, there was broad language used in the Slabaugh 
case, but that must be read in connection of the circum¬ 
stances of that case, which were that the pedestrian was 
pursuing a path which required her to go in front of the 
defendant's automobile. 

This instruction undertakes to lay down the rule that no 
automobile is allowed to proceed as long as there is any 
pedestrian in the roadway, no matter in what portion of 
the roadway and no matter in what direction the pedes¬ 
trian is going. 

The Court: Or seems to be going. 

*•**•#••** 

2S7 The Court: Well, I don’t think that the south¬ 
bound people have got to wait because a man has 
almost finished crossing the street northbound. 

I think I will add to this “and may be used without dan¬ 
ger of striking the pedestrian.” I think that I will make 



47 


that modification. I think the other is going pretty far, 
and I don’t think that the entire traffic must be held up as 
long as there is a single pedestrian walking in the inter¬ 
section. 

Of course, I guess you both want exceptions to this? 

Mr. Koenigsberger: I will object, on the ground that 
there is no evidence to sustain it, because there is no evi¬ 
dence that the plaintiff was in the part of the crosswalk 
which the defendant intended to use. 
*##*#*#**#• 

288 The Court: Gentlemen, I think, after listening to 
you, and after studying these decisions some more, 

perhaps I should give the substance of this paragraph 2 
that deals with contributory negligence. I don’t think that 
both lines of traffic have a right to go by, leaving a person 
who is lawfully in the intersection in the position where he 
has to jump around to avoid being hit. I think the driver 
should consider the wiiole business, that it is the duty of 
the drivers of machines to exercise the greatest of care un¬ 
der such circumstances, not only to have the machine under 
control, but to stop and wait for pedestrians to have an 
opportunity to clear the crossing if that is necessary, and 
failure to observe these precautions constitutes negligence 
and is chargeable against him. 

I think that modifies and helps to clarify the kind of care 
for the pedestrian caught in that situation that he is charged 
with. 

289 The Court: Granted as amended, and the defen¬ 
dant excepts. 

Mr. Koenigsberger: The defendant objects on the 
grounds previously stated— 

The Court: You may not have gotten the last amend¬ 
ment (handing paper to Mr. Koenigsberger). I think it 
is enough for you to except. 

Mr. Koenigsberger: No; I must state the grounds. 

The Court: All right. 
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Mr. Koenigsberger: Upon the ground that the instruc¬ 
tion erroneously instructs the jury that the plaintiff had 
the right-of-way, regardless of the part of the crosswalk 
in which he was and regardless of the direction in which 
he was actually or apparently traveling, and on the fur¬ 
ther ground that it is erroneous to tell the jury that the 
failure to observe the rule of law as laid down in the in¬ 
struction is negligence, whereas, even assuming that that 
is a correct statement of the law, the instruction should be 
that there is negligence if it caused or contributed to the 
injury. 

**##*####• 

295 Charge of the Court 

The Court (Mr. Justice Adkins): I have asked you to 
keep your minds open until you heard all of the testimony 
and the arguments. Now the time has come, as soon as I 
finish explaining the law, for you to make up your 

296 minds after you have discussed the case. 

You will accept my statements of the law as cor¬ 
rect. So far as the facts are concerned, however, even if 
vou think that I have formed anv view of the facts, do not 
be governed by that, because you are the exclusive judges 
of the facts. Whatever anvbodv has said, or whatever I 
may say—that is the fundamental rule—you decide the 
facts and I decide the law. So you want to consider the 
evidence, and decide what you think it shows. 

There were two witness to the accident, and there is a 
substantial conflict between their testimony. You decide 
what you think the facts really are. You apply to those 
facts the legal principles which I am about to state, and 
then you decide for whom your verdict should be. 

Of course, we always feel sorry for any person who has 
been injured, whether with his fault or without his fault, 
but we should let that out of consideration when we come 
to decide these cases. It is a sound matter of judgment. 
So we should not be influenced by the sympathy we natur¬ 
ally feel for any plaintiff and should not be influenced in 
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any way by any possible question of prejudice against any¬ 
body else. What we do want to do is to try to decide the 
case correctly, so that when the parties leave, we 
297 know that thev won’t both be satisfied bv the ver- 

w w 

diet but we do want them to leave with the belief 
that you and I have done the best we could and decided the 
case as correctly as we know how to do it. 

Now, the charge is one of negligence. The plaintiff, Fred 
Williams, says that Charles Carter was negligent when the 
collision occurred with his automobile. Carter denies that. 
He says that he was exercising reasonable care, and that 
the accident must have happened because Williams negli¬ 
gently walked into the car. That is the issue that you have 
to decide. 

We have two defendants, Carter, who actually drove the 
truck, and his employer, Maselas, but Carter, it is ad¬ 
mitted, was the agent of Maselas, so that if Carter was neg¬ 
ligent, then in the eyes of the law Maselas was negligent. 
So we are only concerned with what happened between Wil¬ 
liams, the plaintiff, and the defendant Carter. 

If your verdict is in favor of the plaintiff, of course it 
would be in favor of both defendants. 

Mr. Koenigsberger: Against both defendants. 

The Court: If it is in favor of the plaintiff, it should be 
against both defendants. 

When vou come to consider their conduct, vou do not have 
• * * 

to spend any time on the conduct of Mr. Maselas. He stands 
or falls with Carter. 

29S So that you have two questions: Was Carter neg¬ 
ligent? If he was not, that is the end of the case. 
If he was negligent, was Williams, the plaintiff, also negli¬ 
gent? If he was negligent, and the negligence of both of 
them was the proximate cause of the accident, that is also 
the end of the case and your verdict w T ould have to be for 
the defendant. If Carter was not negligent, and the plain¬ 
tiff was not negligent, then your verdict would have to be 
for the defendants. 
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There are certain rules of evidence which apply to these 
cases. Whoever alleges a thing affirmatively has the bur¬ 
den of showing it by the fair preponderance of the evi¬ 
dence. The plaintiff says that defendant Carter was negli¬ 
gent, so the burden is upon the plaintiff to establish that 
by a fair preponderance of the evidence. 

There is not any presumption from the mere happening 
of the accident itself that there was negligence. It has to 
be proved by the fair preponderance of the evidence. That 
means the greater degree of the evidence, the greater 
weight of the evidence. It does not depend on the number 
of witnesses. 

In this case, there were only two witnesses to the acci¬ 
dent. You may believe one, and not the other. 

There are some other facts which you are entitled to take 
into consideration if you believe them to be estab- 
299 lished. There is the statement as to where the blood 
i was upon the truck, the portion of the truck upon 
which the blood spot was, and when you get through, it does 
not depend upon who called the witness; it does not depend 
upon the number of witnesses, although that is a matter 
that vou are entitled to take into consideration, but if vou 
believe that the weight of the evidence is in favor of the 
plaintiff, he is entitled to recover. That is on the question 
of defendant’s negligence. 

If the evidence is equally balanced, or the preponderance 
of the evidence is in favor of the defendant, then the plain¬ 
tiff can not recover. 

When you come to consider the charge of negligence 
against the plaintiff, that is an affirmative defense, and the 
same rule would apply, that it is incumbent upon the defen¬ 
dant to establish it by the fair preponderance of the evi¬ 
dence. 

Now, the credibility of the witnesses is a matter of fact 
that is exclusively for you to pass on. You are entitled 
to consider the opportunities of the witnesses to observe 
what they are telling you, their ability to remember it over 
this lapse of time, their attitude on the stand, whether 
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frank and candid or otherwise. If there are differences 
between statements made at other times and now, you are 
entitled to take those conflicts into consideration. 

300 The plaintiff, of course, has a deep personal inter¬ 
est in the outcome of the case. You are entitled to 

take that into consideration. The defendant Carter also 
has a deep personal interest in the case, and you will take 
that into consideration. 

I have been asked by counsel to give you this instruction. 
It is the law, and you can apply it or not, as you see fit. 

If a witness has willfully testified falsely about a mate¬ 
rial matter, about which he could not reasonably be mis¬ 
taken, then you may disregard all of his testimony, if you 
wish. You will notice that that is permissive. You do not 
have to disregard it. If you think that some of it is true, 
you will of course believe whatever you think is true. You 
may disregard it altogether. But examine it carefully, to 
find out whether there is truth in it. And bear in mind 
that the false testimony must be intentional, that it must 
be on a material matter, and a matter about which he 
could not reasonably be mistaken. 

Please do not understand, because I give you this in¬ 
struction at the request of counsel, that I am suggesting to 
you that either witness has intentionally misstated the facts 
to you. That is a matter for you to pass on, not for me. 

This is a charge of negligence. Counsel have undertaken 
to explain it to you as they went along. I believe that there 
is some difference of view between counsel as to the correct 
definition. 

301 By negligence we mean the doing of something 
that a reasonably prudent person would not do un¬ 
der the circumstances, or the failure to do something that 
a reasonably prudent person would do under the circum¬ 
stances. 

Now, bear in mind that it is not what you would do or 
I would do or anyone here would do, or all of you, because 
all of us put together may not be reasonable. It is what 
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a reasonably prudent man would do. The “reasonably 
prudent man” is the standard of law as set up. You may 
never find him individually, but it is what vour combined 
judgment as to what a reasonably prudent man would do, 
or not do. 

Now, we have this modification, that if there is a statute 
or regulation prescribing the duties of people at intersec¬ 
tions, and one of those regulations is violated, that becomes 
negligence as a matter of law, and it is not for us to say 
whether we agree or disagree with it. If it is violated— 
if the regulation is violated, it is negligence as a matter of 
law. 

The next question is, was that negligence the proximate 
cause of the accident? Of course, it is not every violation 
of law that constitutes negligence. A person may be a 
very competent driver of an automobile, but may not have 
a license. The mere fact that he was driving with- 
302 ! out a license may be a violation of law, but it would 
have nothing to do ordinarily with whether or not 
he was driving carefully or negligently at the time. It 
must be an act which itself is the proximate cause of the 
accident. 

Now, to get down to this particular case, the plaintiff 
says that he had the right-of-way at this intersection, and 
that, having the right-of-way, it was the duty of the driver 
of the car, of Carter, to yield the right-of-way to him. The 
question of who had the right-of-way then depends upon 
where the plaintiff was at the time that he was struck. He 
says that he was within the crosswalk. 

I won't take the time to read the language of the regula¬ 
tion to you, but if he was within the crosswalk, and it is 
agreed that there was a mark in the crosswalk at this 
point then, he had the right-of-way and is protected by the 
regulation. The evidence is that there was a crosswalk 
mark painted there. I think sometime in February, about 
three months before this accident, and the witness testified 
that he had used it for seven or eight months. 
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You are justified in assuming from this undisputed evi¬ 
dence that the crosswalk was marked, or part of it was 
marked—that was the northern line. The southern line 
was the projection of the curb line on the north side 
303 of the street. 1 believe the parties have scaled that 
up, and told you that it was about 25 feet between 
the two lines. 


Now, while the regulation says “within the crosswalk,” 
1 do not think that vou need to take the line as closelv as 
that. If he was not precisely within the crosswalk, but 


was near enough to it as to indicate to a reasonable driver 


coming along there that he was attempting to cross in the 
crosswalk, then he is protected by this regulation. Of 
course, if he was not so close to it as to indicate that he was 
trying to cross at the crosswalk, he would not be protected. 

If he was some 18 feet a wav—there is some suggestion 
of that—then the riglit-ol'-way would be with Carter and 
not with the plaintiff. 

Now, I must instruct you on both theories, because it is 
for you to determine what the evidence is. So let us take 


up first the plaintiff's contention that he had the riglit-of- 


wav. 

If he did have llie right-of-way, then it was the duty of 
the defendant Carter to yield it to him, and if he did not 
yield it to him, that would be negligence as a matter of law. 
Then there would be the question for you to determine, 
whether the failure to yield the right-of-way to him was 
the proximate cause of the accident. Tf it was the proxi¬ 
mate cause of the accident, then your verdict must 
304 be for the plaintiff, unless you find that he was 
guilty of contributory negligence, and I shall discuss 
that later. 

Now, on this subject the jury are instructed as a matter 
of law that a pedestrian entering the street intersection on 
the green light has the right-of-way, and that his right-of- 
way continues until the pedestrian reaches the other side 
of the street, and the fact that the green light changed, giv- 
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ing the traffic notice to proceed, does not give that traffic 
the right-of-way over the pedestrian first entering the 
street crossing. The pedestrian first entering has the right 
to presume that he will pass safely over the intersection, 
and he is not required to exercise continuous observation 
while crossing. 

That is a very important matter to all of us, and that 
is the fact that the driver often can not tell whether the 
pedestrian got there first or not, but the driver has to take 
the risk on that. If there is any collision, and he strikes a 
person in the crosswalk, and it develops later, even though 
he ! did not know it, that the person struck had the right- 
of-way, then it is negligence to fail to yield the right-of- 
way, even though the driver believed that he himself had 
the right-of-way. 

Now, the regulations are passed for the purpose of de¬ 
termining the rights of people. They are more con- 
o05 corned, of course, with safety, and with enabling the 
traffic to proceed in a reasonable way. 

The presumption is that all of us know the regulations. 
The presumption is that each one of us is going to obey 
the regulations, so that a man having the right-of-way is 
entitled to take it and to presume that the other fellow 
knows his rights and will respect them. 

So that if you find that the plaintiff at the time did 
have the right-of-way, as I have explained it to you, and 
that that right-of-way was not yielded to him, and that the 
failure to yield to him the right-of-way was the proximate 
cause of the accident, you must find for the plaintiff, unless 
you find that he was also negligent. 

Now, there was some testimony which tended to show 
that the plaintiff was not crossing at or within the cross¬ 
walk, and was some number of feet above—I think that 
there was a statement of 18 or 20 feet, but I won’t be sure 
of it, but that he was substantially above the crosswalk. 

Then the rule is reversed, and the driver of the auto¬ 
mobile had the right-of-way and he had the right to pre- 
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sume that the pedestrian was going to yield that right-of- 
wav to him, and he was not guiltv of negligence at all be- 
cause he took the right-of-way. 

306 Now, there is this modification of that. Of course, 
if you can see a man crossing in the middle of the 

block, you can not run him down simply because he is in 
front of your car. You have the right-of-way, and you have 
the right to presume that lie is going to give you that right- 
of-way until something develops to indicate to a reasonably 
prudent person that the person who does not have the 
right-of-way does not realize that he is in danger. As I 
say, you just can not run him down, and then be free from 
negligence, because if you saw him there and then contin¬ 
ued, regardless of whether you are going to hit him or not 
or whether he could escape, then this is the rule on that 
subject, that a plaintiff who, by the exercise of reasonable 
vigilance, could have observed the danger created by the 
defendant’s negligence in time to avoid it, may recover 
only if the defendant knew of the situation or realized or 
had reason to realize that the plaintiff was in danger and 
therefore unlikely to observe his peril and thereafter was 
negligent in failing to utilize reasonable care to avoid 
harm to the plaintiff. 

So that if you find that defendant Carter had the right- 
of-way, as I stated, he would not be liable unless he knew 
that the plaintiff was at the time in the middle of the street 
and in his way, and was likely to be struck by him, and 
realized or had reason to realize that the plaintiff 

307 was inattentive and therefore not likely to observe 
his peril in time to avoid harm, and thereafter was 

negligent in failing to utilize reasonable care to avoid 
harm to the plaintiff. 

You heard the testimony. As I recall it, Mr. Carter said 
that he saw the man there, and that the man was facing him 
and looking at him, and that he had the right-of-way and he 
thought that the man was going to yield it to him. 
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If that is so, why, then, this last clear chance doctrine 
would not be applicable, provided, of course, it was above 
the crosswalk, as I pointed out to you. 

But if at the time he saw Carter, Carter was inattentive, 
and he knew that Carter was inattentive, and if he realized 
or had reason to realize that Carter was inattentive, and 
unlikely to observe his peril in time to avoid hitting him, 
or in order to avoid being hit, and if as Mr. Carter came 
along he saw the plantiff and then realized or had reason 
to realize that the plaintiff was inattentive and not likely 
to observe his danger, and then Mr. Carter failed to do 
what a reasonably prudent person would have done to 
avoid the accident, then he would still be liable if you think 
Carter was negligent. 

Mr. Koenigsberger: Your Honor used Carter again, 
when you meant Williams. 

The Court: I am sorry. I am going back. Assuming 
that Williams, the plaintiff, had the right-of-way, as 
308 I say lie had the right to proceed across there. Of 
course, you do not have the right, when you are walk¬ 
ing across an intersection, to shut your eyes, and you must 
pay some attention to protect yourself. I can not tell you 
thei degree of attention. As I have explained to you, the 
law is that when he starts off on the right-of-way, he has 
the 1 right to presume that he can pass over in safely, and 
he is not required to exercise continuous observation, but 
he must exercise reasonable care under the circumstances 
to protect himself. That is for you to say, with the instruc-. 
tion which I have just given you as to what a reasonably 
prudent person under those circumstances would have done, 
as to whether or not the plaintiff did exercise that reason¬ 
able care. 

Now, as I understand the plaintiff’s story, he said that he 
started off, and he got about half way across on the green 
light when the light switched on him, and then lie says both 
lines of traffic started, that he did the best he could in en¬ 
deavoring to escape from a northbound car, and got struck 
by a southbound car. 
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Now, the defendant Carter’s view of it is different. lie 
says that when he first saw the man, the man was facing 
him. As 1 recall it, the plaintiff’s testimony was that he 
had his back in the direction of the car from which he was 
struck, but Mr. Carter says that the plaintiff was 

309 facing to the west and he assumed that the plaintiff 
was going to cross to the west, and he assumed that 

the plaintiff saw him and therefore he continued. 

Xow, the question is, what should this driver have done 
so far as Carter is concerned, if you assume that Carter is 
in the crosswalk. I will give you an instruction on the 
subject. 

Where a pedestrian enters upon the invitation of a signal 
which permits him to cross, he can not be charged with con¬ 
tributory negligence if the signal switches when he is in the 
street. The duty rests upon the drivers of all vehicles not 
only to observe the situation, but to wait until the highway 
is clear or until they can proceed without danger to the 
safety of a pedestrian lawfully within the crosswalk, having 
due regard to the other traffic. It is the dutv of the drivers 
of machines to exercise the greatest degree of care under 
such circumstances not only to have their machines under 
control, but to stop and wait until the pedestrian has had 
an opportunity to clear the crossing, if it should be neces¬ 
sary. Failure to observe those precautions constitutes neg¬ 
ligence in the case of a driver. 

So, bear in mind what T have said to you as to the nature 
of the care which the pedestrian must observe when he is 
crossing with the light and the light, changes against 

310 him. The question is, did he, in view of what I have 
just said to you, exercise a degree of care with which 

a reasonably prudent person would have proceeded at that 
time? If so, then he is not guilty of contributory negli¬ 
gence. If he failed to exercise that degree of care which a 
reasonably prudent person who understood that he was pro¬ 
tected bv the light would have exercised, and that was the 
proximate cause of the accident, then he would not be en¬ 
titled to recover. 
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So much for the question of liability. 

If your verdict is for the defendant, then you do not need 
to bother with the question of damages. If it is for the 
plaintiff*, then you should take up the question of damages. 

Now, our rule is that, when you find a verdict for a per¬ 
son who has been hurt, you definitely compensate him in an 
award, but not to punish the defendant. It is not a case of 
an intentional injury, but a case of a careless injury, so our 
rule is that the jury should award such sum as would fairly, 
reasonably and accurately compensate him for his pain and 
suffering, his injuries, his expenses, and his loss of income. 
If you think that the injury is permanent, then of course 
that should be taken into consideration. 

Of course, you will bear in mind that here, also, the ex¬ 
tent of the damages is an affirmative question pre- 
311 sented by the plaintiff, and so he should establish it 
by the fair preponderance of the evidence. So you 
will take up the question of his pain and suffering, allow 
for that, and for the injuries that he claims are permanent 
injuries, that he can never use this arm again for the pur¬ 
poses of his occupation—you should take those things into 
consideration. 

Now, there is a question here that you do not ordinarily 
have. It is admitted that at this particular time he was suf- 
ferbing from syphilis in some phase. 

Now, the rule is this, that when a person injures another, 
even though accidently, he has to compensate that par¬ 
ticular person for the result of the injury. If he unfor- 
tunally injures a person who is already suffering from 
something else, so that the injuries are more severe than 
they would otherwise be, the law undertakes to compensate 
that plaintiff for the injuries which he suffered. That is 
unfortunate for both of them. It is unfortunate that the 
plaintiff does not recover and that he suffers from it, and 
it is unfortunate for the defendant, because the rule is that 
when he does injure a person, he must compensate that per¬ 
son for the injuries which he suffered—that is, as counsel 
have said to you, he takes the plaintiff as he finds him, and 
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if you find that this particular plaintiff suffered more be¬ 
cause of the syphilitic condition, that he was slower 

312 in recovering, and perhaps because of the syphilitic 
condition he mav never be whollv cured, nevertheless 

lie is entitled to recover for all those things. 

You are instructed that the defendant is not asking for 
any hospital and medical attention solely for the care of the 
syphilis, but if the accident did prolong the healing period 
for the syphilis, and that caused additional hospital ex¬ 
pense, the plaintiff will be entitled to recover therefor. 

There is another question about these expenses, as to 
whether or not a plaintiff is to be charged for them by the 
hospital. Well, the testimony of the hospital authorities 
was that they sent a bill, and that their regulations re¬ 
quire them to do that, and if you find that that is so, then 
the plaintiff is entitled to recover for his expenses actually 
paid, or reasonably incurred. It is for you to say whether 
the bills were incurred because of the injury, and also 
whether they were reasonable or not, but the mere fact that 
he is unable to pay, that he would receive charity, is no de¬ 
fense. There is no reason whv the community should be 
charged with paying for the illness or the medical expenses 
of an injured person caused by some accident. So that 
whatever medical and hospital expenses you find were rea¬ 
sonably incurred by this plaintiff in endeavoring to be cured 
of his disease, you should put into your verdict, and 

313 if you find that other expenses will be incurred by 
reason of the injury, you should take that into con¬ 
sideration. 

Now, as T understand it, the plaintiffs contend that they 
have eliminated from their proof the expenses chargeable 
solely to the syphilitic condition, and if you find that the 
expenses that they have proved, doctor’s and medical ex¬ 
penses, were caused by the injury, even though they might 
be greater than they would ordinarily be, then they are en¬ 
titled to recover for whatever expenses you consider were 
reasonable. 
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Now, tlie third item is the question of loss of earnings, 
You have heard the testimony as to what he was earning, 
and we have two questions there which you do not ordin¬ 
arily get. The counsel have put in evidence the tables of ex¬ 
pectancy, the mortality tables—there arc two of them—and 
I think from one of them, his expectancy from the time of 
the injuries was 14.1 years, and from the other 13.77 years 
—I think vou might sav almost 14 vears, or 13.0 vears. 

Now, as counsel have explained to you, this is the plain¬ 
tiff's onlv dav in Court, or onlv three da vs in Court; that 
is, if he gets one verdict, he can not come back another time. 
You! can not tell how long he is going to live. You have to 
use the best judgment you can. You are not bound 

314 by the tables of expectancy, lie may not live that 
long. He may live longer. You use such tables for 

such weight as you want to give them. 

There is testimony to the effect that people who are 
afflicted with syphilis do not live as long as the average, 
so that you are entitled to take that into consideration. 

You have heard the testimonv of Dr. Pavne. He did not 

* ft 

undertake to express an opinion as to how long the plaintiff 
might live, but, as I recall, the testimony as to longevity 
of life under such circumstances was that it was five years 
lessithan in the case of other people. Those are matters 
which you are entitled to take into consideration in trying 
to compensate this plantiIT for his loss of earnings in the 
future. You have heard the testimony as to his loss of 
earnings in the past. 

There is still another question. As I understand it, it 
is the contention of the defendant that a person who has 
suffered from syphilis can not be a barber and that there¬ 
fore you should not allow anything for his loss of earnings 
as a barber, and that because of his inability to talk, he 
probably could not earn a living as a barber. 

It is for you to say what weight you will give to the fact 
that a barber can not talk to his customers as he is 

315 working on them. 
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So far as the effect of the syphilis is concerned, 
the statement has been called to your attention that a per¬ 
son who is suffering from a contagious or infectious dis¬ 
ease may not obtain a license as a barber. The testimony 
is that there are three stages of this disease, and the testi¬ 
mony of Dr. Lynn, the young intern at Freedmans Hospital, 
was that the record showed that he was suffering from it 
in the third stage, and that in that stage it was not so con¬ 
tagious or communicable. 

All of us have some general opinion about these con¬ 
tagious diseases, and we also understand that as to many 
of them, such as childhood diseases with which we are all 
familiar, there is a substantial difference of opinion between 
the doctors as to the stages in which a disease may be com¬ 
municated or may be infectious. 

AYe had on the stand an expert on the subject, Dr. Payne, 
produced by the defendants. The defendant did not see fit 
to ask Dr. Payne whether in his opinion this disease was 
infectious or communicable during the time that the plain¬ 
tiff was in the hospital, or up to the present time. AYe 
have a rule that where a party has a witness and does not 
ask him a question, then you are entitled to presume, if you 
wish, that the answer would be unfavorable. So, 
316 having had this expert on syphilis on the stand, and 
the defendants having failed to ask his opinion upon 
the subject, we then may assume that the information on the 
subject, that medical testimony, is in favor of the plaintiff. 

As to this defense, that he could not earn his living law¬ 
fully as a barber, which is an affirmative defense, the bur¬ 
den of proof is upon the defendant to establish it. I think 
that I may say to the members of the jury that I do not 
think that there is sufficient evidence on that particular 
point to justify you in saying that the defendant has estab¬ 
lished the burden of proof. 

Now, Ladies and Gentlemen of the jury, you will retire to 
your jury room. I am going to give you, because I have 
to leave the Court House building, the form of a sealed 
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verdict. This is prepared for any contingency that might 
arise. You may find for the plaintiff or for the defendant. 
If you find for the plaintiff, you will fill out the amount, 
and then all of you should sign the particular verdict which 
you agree to. Then it will be delivered to the foreman, and 
he will place it in this envelope and seal it, and then keep 
it in his possession until tomorrow. You will separate im¬ 
mediately upon reaching your verdict, but you will not tell 
anybody what your verdict is, and you will report here to- 
borrow at the usual time. 

Now,- Gentlemen, is there anything else? 
*•##•#*•*# 

317 Mr. Koenigsberger. If your Honor please, the de¬ 
fendant excepts to so much of your Honor’s charge 

as instructed the jury that the plaintiff had the right of 
way, that he had the green light, regardless of his position 
in the cross-walk and regardless of the direction he went 
or was apparently going. 

We also object to your Honor’s telling the jury that they 
may infer from the evidence that had Dr. Payne been asked 
if this disease was a communicable thing that his answer 
would have been unfavorable to the defendant. We object 
to this portion of the charge in its entirety, and contend that 
under no circumstances should the instruction go further 
than a statement that such evidence would not have been 
favorable to the defendant. 

We further object to your Honor’s statement in your 
instructions to the jury that this legal disability about the 
barber act is an affirmative defense and that the burden of 
proof is on us, it being our contention that the burden of 
proof is on the plaintiff to prove all his damages. 

• •**•#•••# 

318 We object to your Honor’s charge with reference 
to the doctrine of the last clear chance, not because 

your Honor did not give a correct statement of the law, 
but upon the ground that there was no evidence to sup¬ 
port it. 



